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DATE:  June 1, 2010
SUBJECT:  Authorization to Make a Bona Fide Offer to Acquire 3929 5th Place N., Arlington, Virginia, 22203 (“Property”), for Public Park Purposes, and, if Unsuccessful, to Acquire the Property by Eminent Domain (RPC # 14060017).
C. M. RECOMMENDATION:
Adopt the attached Resolution (Attachment # 1) authorizing the making of a bona fide offer to acquire a parcel of real estate, consisting of 5,384 square feet, located at 3929 5th Place N., for public park purposes, and, if unsuccessful, the acquisition of that property by eminent domain (RPC # 14060017).
ISSUES:  Whether or not to authorize and direct the County Manager, or his designee, to make a bona fide offer to purchase the Property in fee simple for public park purposes, and whether or not to authorize and direct the acquisition of the Property in fee simple by eminent domain, if the bona fide offer is not accepted or no other agreement is reached for the County Board to acquire the Property from the owners.
SUMMARY:  The Property is the last of several parcels to be acquired for the first phase of Mosaic Park.  The County Board has previously acquired three adjacent parcels for Mosaic Park and recently accepted an additional 0.6 acres adjoining Mosaic Park through an exchange of property associated with the Board’s approval of the Founders Square project.  Although County staff have made repeated efforts to acquire the Property from the record owners, Juan Giniunans, Trustee, and Al Marshall, also known as Tunsall A. Marshall (collectively, the “Record Owners”), staff have been unable to negotiate a sales agreement for the acquisition of the Property.  Therefore, the County Board has been unable to obtain the Property for public park purposes.  If the County Board adopts the attached Resolution, and if the bona fide offer is not accepted, or other agreement reached for the acquisition of the Property by the County, it will be necessary for the County to acquire the Property in fee simple by eminent domain.  The Property is more particularly shown on the Vicinity Maps attached to this Report as Attachment # 2.

DISCUSSION:  The Property is located at the dead end of 5th Place North, a short dedicated and accepted public street that extends off of N. Pollard Street, between its intersection with Wilson Boulevard and 5th Street North.  The Property is accessed through a 10’ wide right of way.  It consists of 5,384 square feet of land, and is improved by a one-story industrial building with a footprint of approximately 2,084 square feet.  The building is currently leased to Specialty Auto Body, Inc., trading as Mack’s Auto Service, and is used as an automotive repair facility.
The acquisition of the Property is necessary to implement the recommendations of the Mosaic Park Master Plan (“Master Plan”), which Master Plan was approved by the Arlington County Board at its regular meeting on September 26, 2009.  The Master Plan was approved following an extensive community planning process and is supported by a number of planning documents, including the following:
1. 1992 County Board-adopted Ad Hoc Quincy Street Open Space 
Working Group Final Report

2. 1995 N. Quincy Street Plan
3. Arlington County General Land Use Plan (“GLUP”) (since 1995)

4. 2000 Ashton Heights Civic Association Neighborhood Conservation Plan
5. 2002 Virginia Square Sector Plan
6. 2005 Public Spaces Master Plan

7. 2006 Buckingham Community Civic Association Neighborhood Conservation Plan
The major planned elements of Mosaic Park include an interactive water feature, children’s play area, multi-purpose court, flexible-use lawn area, half-court basketball area, large flexible urban plaza, centrally located casual plaza, rain garden, walkways and sidewalks, site furnishings and landscaping.  A major feature of the Mosaic Park design will be to incorporate sustainable practices and features, including use of wind and solar power, as well as innovative storm water management techniques.
Mosaic Park was designed to provide park and recreation amenities and open space for residents of the Ashton Heights, Buckingham, and Ballston-Virginia Square neighborhoods, as well as to daytime workers in the Ballston-Virginia Square section of Arlington.  This area of Arlington is currently underserved by parks and open space.  The current scarcity of parks, combined with the projected growth in population density, means that additional parks and open space are needed to accommodate the public needs for parks, recreation and open space.

County staff initially attempted to acquire the Property with the extension of North Quincy Street in 1996.  In the years since then, there have been ineffectual efforts to acquire the Property, because of the lack of a suitable replacement property.  County Real Estate Bureau Staff re-commenced discussions and correspondence with the Record Owners again in 2008, which resulted in several appraisals and further negotiation.  The relocation of the existing business, Mack’s Auto Service, remains the chief obstacle to negotiating a sales agreement.
While the communication of the bona fide offer to the Record Owners of the Property may result in the Record Owners voluntarily conveying or selling the Property to the County Board, it may be necessary for the County Board to commence eminent domain proceedings against the Property’s owners and/or interest holders to acquire the Property in fee simple.
The current appraised value of the Property is One Million Dollars and No Cents ($1,000,000).  This figure was determined by an appraisal by John M. Lansbury, MAI, of Metropolitan Commercial Valuations, LLC, dated July 23, 2009, and effective July 18, 2009.
The County Attorney’s Office and the Real Estate Bureau of the Department of Environmental Services recommend that the County Board determine and adopt the attached Resolution that resolves, among other things, that:

1.
Acquisition of the Property in fee simple is necessary for public park purposes, together with the right to construct, maintain, repair and/or reconstruct facilities on the Property, and for such other purposes as are incidental and related thereto;
2.
The work and improvements to be made within and upon the Property are necessary to provide a public park to Arlington County residents and visitors, thereby enhancing the public health, convenience, and welfare;
3.
The improvements discussed hereinabove necessitate that the County Board acquire the Property for public park purposes; and
4.
a.
A public necessity exists for the acquisition of the Property for public park purposes, and to enhance the public health, convenience, and welfare;
b.
The Property shall be used for a public park purposes; and
c.
Such public uses may be approved by the County Board pursuant to §§ 15.2-734, -1800, -1801, -1811, -1901, -1901.1, -1903, and -1904 of the Code of Virginia (1950, amended) and other laws of the Commonwealth of Virginia, and are satisfactory to the County Board in this case.

By adopting the attached Resolution, the County Board will authorize and direct the County Manager, or his designee, to make a bona fide effort and offer to acquire the Property in fee simple from the Property’s owners.  If such effort is ineffectual, or if the terms of a purchase cannot be agreed upon, or if consent to purchase cannot be obtained, the County Board’s adoption of the Resolution will authorize and direct the County Attorney, or any attorney employed by him, to institute and conduct, in the name of the County Board, condemnation proceedings in the Circuit Court of Arlington County, Virginia, to acquire the Property from the Property’s owners.  The Resolution authorizes the County Manager, or his designee, to verify the Petition in such condemnation, and the Resolution authorizes and directs counsel for the County Board to take all such action as may be necessary to conduct the proceedings to a conclusion consistent with the Resolution and any subsequent action of the County Board regarding this matter.
LEGAL NOTICE:  Notice of a public hearing regarding the proposed adoption of the Resolution was published in a newspaper having general circulation in Arlington County on May 19, 2010, and May 26, 2010.
FISCAL IMPACT:  Funds previously have been appropriated by the County Board for Mosaic Park, including funds for the acquisition of the Property.
It is possible that during the course of the condemnation proceedings the Circuit Court or its commissioners may determine that the fair market value of the Property exceeds the One Million Dollar and No Cents ($1,000,000.00) appraised value.  So long as the County, before or after the determination of fair market value, has not entered upon the Property, the County may choose whether or not to acquire the Property.  If, after filing a Petition for Condemnation, the County decides not to acquire the Property, the County may be required to pay the attorney’s fees, lay and expert witness fees, and other reasonable expenses of the Property’s owners.

In addition to the acquisition cost of the Property, the County Code and the Code of Virginia require payment of actual reasonable moving expenses to the relocated business owner.  County staff, in reliance on an outside relocation consultant, estimates the potential expenses may be between $75,000.00 and $250,000.00 for relocating Mack’s Auto Service.  Funds for the business relocation expenditures and the Property acquisition are available in account number 324.80001.LA.
R E S O L U T I O N
AUTHORIZING THE MAKING OF A BONA FIDE OFFER TO THE OWNERS OF, AND, IF INEFFECTUAL OR UNSUCCESSFUL, THE ACQUISITION BY EMINENT DOMAIN OF, A FEE SIMPLE INTEREST IN REAL ESTATE, IMPROVEMENTS AND APPURTENANCES, KNOWN AS LOT SIX (6), SPENCER ROBERTS’ ADDITION TO CLARENDON, LOCATED AT 3929 5th PLACE NORTH, ARLINGTON, VIRGINIA, 22203 (REAL PROPERTY CODE #14060017), WHICH PARCEL CONSISTS OF 5,384 SQUARE FEET, FOR PUBLIC PARK PURPOSES

BE IT RESOLVED by the County Board of Arlington County, Virginia (“County Board”), that:

1.
The County Board proposes to acquire a parcel of real property known as Lot Six (6), Spencer Roberts’ Addition to Clarendon, located at 3929 5th Place N., Arlington, Virginia, 22203 (Real Property Code #14060017) (hereinafter “Property”), for public park purposes, together with the rights to construct, maintain, repair and/or reconstruct facilities on the Property for a public park known as Mosaic Park, which proposed purposes and rights will enhance the public health, convenience and welfare; and,
2.
Such improvements necessitate that the County Board acquire the Property with improvements thereon and appurtenances thereto belonging, for public park purposes, as such Property is more fully shown on a plat entitled “Lot 6 of Spencer Roberts’ Addition to Clarendon, D.B. 251, PG. 521, Being the Property of Al Marshall and Juan Giniunans, D.B. 2586, PG. 822 & D.B. 3203, PG. 2089, Juan Giniunans Revocable Trust, D.B. 3514, PG. 550, and Part Lot 2 of the M. F. Birch Estate, D.B. 141, PG. 518, Being the Property of Health Club Investors, LLC and Health Club Investors, Inc., D.B. 3135, PG. 2196 & D.B. 3135, PG. 2202, Arlington County, Virginia”, dated March 26, 2010, prepared by Steven J. Learnard, Land Surveyor, which plat is attached to this Resolution and made a part hereof as Exhibit A, and the Property being more particularly described as follows:

COMMENCING AT A PK NAIL FOUND AT THE INTERSECTION OF THE WESTERLY RIGHT OF WAY LINE OF NORTH POLLARD STREET AND THE NORTHERLY RIGHT OF WAY LINE OF 5TH PLACE NORTH, MARKING THE SOUTHEASTERLY CORNER OF PART LOT 5, SPENCER ROBERTS' PROPERTY;

THENCE WITH SAID NORTHERLY RIGHT OF WAY LINE OF 5TH PLACE NORTH TO THE POINT OF BEGINNING N 81° 57' 20" W, 125.00 FEET TO A 6" (SIX) INCH NAIL FOUND MARKING THE SOUTHEASTERLY CORNER OF LOT 6, SPENCER ROBERTS' ADDITION TO CLARENDON;
THENCE CONTINUING WITH THE SAID RIGHT OF WAY LINE OF 5TH PLACE NORTH N 81° 57' 20" W, 50.00 FEET TO A PK NAIL FOUND MARKING THE SOUTHEASTERLY CORNER OF LOT 7, SPENCER ROBERTS' ADDITION TO CLARENDON;

THENCE WITH THE EASTERLY LINE OF SAID LOT 7 N 08° 02' 40" E, 107.68 FEET TO AN IRON PIPE FOUND IN A SOUTHERLY LINE OF A RESIDUE PORTION OF LOT 2, M. F. BIRCH ESTATE, MARKING THE NORTHEASTERLY CORNER OF LOT 7, SPENCER ROBERTS' ADDITION TO CLARENDON;

THENCE WITH THE SOUTHERLY LINE OF SAID RESIDUE PORTION OF LOT 2 S 81° 57' 20" E, 50.00 FEET TO A 6" (SIX) INCH NAIL FOUND MARKING THE NORTHEASTERLY CORNER OF THE AFOREMENTIONED LOT 6;
THENCE WITH THE EASTERLY LINE OF LOT 6, AND RUNNING WITH THE WESTERLY LINE OF A RESIDUE PORTION OF LOT 2, M. F. BIRCH ESTATE S 08° 02' 40" W, 107.68 FEET TO THE POINT OF BEGINNING, CONTAINING 5,384 SQUARE FEET OR 0.1236 ACRES OF LAND
as shown on the plat entitled “Lot 6 of Spencer Roberts’ Addition to Clarendon, D.B. 251, PG. 521, Being the Property of Al Marshall and Juan Giniunans, D.B. 2586, PG. 822 & D.B. 3203, PG. 2089, Juan Giniunans Revocable Trust, D.B. 3514, PG. 550, and Part Lot 2 of the M. F. Birch Estate, D.B. 141, PG. 518, Being the Property of Health Club Investors, LLC and Health Club Investors, Inc., D.B. 3135, PG. 2196 & D.B. 3135, PG. 2202, Arlington County, Virginia”, dated March 26, 2010, and prepared by Steven J. Learnard, Land Surveyor;
AND BEING the same property acquired by virtue of instruments recorded in Deed Book 2586, page 822, Deed Book 3203, page 2089 and Deed Book 3514, page 550, recorded in the Clerk’s Office of the Circuit Court of Arlington County, Virginia;

and

3.
The County Board is authorized by, inter alia, Code of Virginia (1950, as amended) §§ 15.2-734, -1800, -1801, -1811, -1901, -1901.1, -1903, and -1904, and other laws of the Commonwealth of Virginia, to acquire interests in private real property for the purpose of carrying out the County Board’s powers and duties, and to acquire interests in private real property by condemnation whenever, in the opinion of the County Board, a public necessity exists therefor; and

4.
The County Board is of the opinion, and hereby determines and finds, that:
(a)
a public necessity exists for the acquisition of the Property for public park purposes, in order to provide park and recreation amenities and open space for residents of the Ashton Heights, Buckingham, and Ballston-Virginia neighborhoods, as well as to daytime workers in the Ballston-Virginia Square section of Arlington County.  This area of Arlington County is currently underserved by parks and open space.  The current lack of parks, combined with the projected growth in population density, means that additional parks and open space are needed to:  (i) accommodate the public needs for parks, recreation and open space; and (ii) to enhance the public health, convenience and welfare;
(b)
the Property shall be used as a public park; and
(c)
such purposes and uses are acceptable to and authorized by the County Board; and,

5.
The record owners of the Property and the improvements, as indicated in the records of the Clerk of the Circuit Court of Arlington County, Virginia, are Juan Giniunans, Trustee, and Al Marshall, also known as Tunsall A. Marshall (“Record Owners”); and,

6.
The appraised value of the Property, improvements, and appurtenances as of July 18, 2009, was One Million Dollars and No Cents ($1,000,000.00); and,

7.
The County Board authorizes and directs the County Manager or his designee to make a bona fide offer to the owners of the Property in order to acquire the Property, and, if such effort is ineffectual or unsuccessful, or if the terms of a purchase are not agreed upon, or if consent to purchase cannot be obtained, then,

8.
The County Board authorizes and directs the County Attorney, or any attorney employed by him, or other attorney as may be retained by the County Board (collectively “Attorney”), to institute and conduct, in the name of the County Board, condemnation proceedings, in the Circuit Court of Arlington County, Virginia, to acquire a fee simple interest in the Property, pursuant to the applicable provisions of the Code of Virginia (1950, as amended), namely Title 25.1, Chapters 1 and 2; and

9.
The County Manager or his designee is authorized and directed to verify the petition to be filed to commence acquisition of the Property by condemnation, and to execute, on behalf of the County Board, such other documents as are necessary to effectuate such proceedings.  The Attorney is authorized to take all such actions as may be necessary to conduct the proceedings consistent with this Resolution and any subsequent action of the County Board regarding this matter; and

10.
The County Board further is of the opinion, and hereby determines and finds, that it is necessary for the County Board, its employees, agents, and/or contractors to enter upon and take possession of the Property prior to the conclusion of the condemnation proceedings authorized hereby, and accordingly the County Board authorizes the Attorney to make the appropriate filings in the Circuit Court of Arlington County to exercise such right of entry and possession pursuant to §§ 15.2-1904(A), 25.1-207, 25.1-223, 25-1-224, and 25.1-301 et seq. of the Code of Virginia (1950, as amended).

ADOPTED THIS ______ DAY OF _______________ 2010.

THE COUNTY BOARD OF ARLINGTON COUNTY, VIRGINIA,

By:  _________________________________

Chair

Attest:
_____________________________

Clerk of the County Board

EXHIBIT A

[image: image1.png]S R
LSRR Ao

S

L

SPGB

5

NORTH FOLLARD STREET





[image: image2.png]I Vicinity Map
3929 5th Place North
RPC # 14060017

County Acquired
11-13-2009

3929 5th Place North

County Acquired
4-15-1997 #

bounty Acquired
|| 11-13'2009

County Acquired |
4-15-1997 3/

sas

County Acquired
6-23-1998

Mosaic Park





[image: image3.png]Vicinity Map
3929 5th Place North
RPC # 14060017





[image: image4.png]Vicinity Map
3929 5th Place North
RPC # 14060017





County Board Agenda Item


Meeting of June 12, 2010








PAGE  
County Manager: __________

County Attorney: __________
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