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County Board Agenda Item 
Meeting of February 21, 2009  

 
 
DATE:  February 10, 2009 
 
SUBJECT:  U-3124-05-1 USE PERMIT AMENDMENT to modify Condition #10 of original 
use permit approval, 4357, 4359 Lee Hwy. (RPC #07-001-017) 
 
Applicant:   
Thomas C. Kenney, owner 
4359 Lee Highway 
Arlington, Virginia 22207 
 
C.M. RECOMMENDATION: 
 

Approve the use permit amendment subject to one (1) modified condition, #10, and to all 
previously approved conditions.  

 
ISSUES: This is a use permit amendment request to modify condition language related to 
constructing a parking lane nub on Old Lee Highway.  The applicant, Arlington County, and the 
Virginia Department of Transportation (VDOT) need additional time to workout design issues 
associated with the construction of the parking nub as required by previously approved 
conditions.  Modified condition #10 will provide the applicant the opportunity to obtain a 
certificate of occupancy for the new dwelling while the design issue is resolved with VDOT.  No 
issues have been identified.   
 
SUMMARY:  In 2005, the County Board approved the Kenney Property project for a two-
family dwelling on Old Lee Highway.  As a condition of project approval, the applicant was 
required to construct a parking nub improvement along Old Lee Highway before a Certificate of 
Occupancy could be issued.  As Old Lee Highway is a state road, VDOT approval is required 
before construction of the improvement can commence.  After reviewing the application, VDOT 
denied the applicant’s request to construct the improvement, Arlington County Department of 
Environmental Services (DES) approval of engineering plans notwithstanding.  Staff is 
recommending a modification to the approved conditions so that the applicant can obtain a 
Certificate of Occupancy while County staff, the applicant, and VDOT negotiate the status of the 
nub improvement.  The County holds a $38,000 cash bond from the applicant to ensure that the 
subject improvement will be constructed to County standards.  This bond will be a sufficient 
incentive for the applicant to pursue construction of the nub improvement with the County and 
VDOT.  Therefore, staff recommends approval of the use permit amendment, subject to one (1) 
modified condition, and all to previously approved conditions.      
 
BACKGROUND:  In 2005 the applicant, Tom Kenney, submitted an application to the County 
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for a use permit to develop a two-family dwelling unit at 4359 Lee Highway.  The applicant was 
allowed a by-right subdivision of the lot to develop two (2) single-family dwellings, but the by-
right requirements for the “R-5” district call for a 25-foot setback for the corner lot on both its 
street frontages, which would have limited the building envelope to a maximum of 10’ x 53’.  If 
the lot would have been subdivided by-right, the corner lot would only have been able to be a 
maximum of approximately 16-feet wide.  Due to these limitations, the applicant proposed to 
develop a two-family dwelling by use permit according to Section 10.A.3 of the Zoning 
Ordinance.   
 

Site:  The 10,115 square feet lot is located at the corner of Lee Highway and North Thomas 
Street.  Currently it is developed with a two story frame single-family dwelling with a main 
building footprint of 1,226 square feet, a driveway, and a shed.  The north side of the lot is 
approximately ten feet lower than the south frontage.  The site is surrounded predominantly 
by garden-style and mid-rise condominium buildings zoned “RA8-18” and “RA6-15” on 
three sides.  It is immediately adjacent to the Carlyn Place Condominium to the west, and a 
single-family dwelling zoned “R-5”, to the north.  The site is across Lee Highway from the 
Balmoral Condominium, and across North Thomas Street from the Yorktown Condominium.  
 
Zoning:  The site is zoned “R-5,” Single Family Residential. 
 

 Land Use:  The site is designated on the General Land Use Plan as “Low-Medium 
Residential” (16-36 units per acre). 

 
Neighborhood:  Waverly Hills Civic Association.  The President of the Waverly Hills Civic 
Association has stated to staff that they are in support of the applicant’s project and proposal 
to amend condition #10.   

 
DISCUSSION:  On June 18, 2005, the County Board approved the Kenney Property use permit 
for the construction of a two-family dwelling located in the Waverly Hills area.  During the 
review of the use permit application, staff recommended that the applicant should construct a 
parking lane nub at the northwest corner of the intersection of Old Lee Highway and North 
Thomas Street.  Use permit condition #10 included a provision whereby the subject road 
improvement would be constructed prior to the applicant receiving a Certificate of Occupancy 
for the structure. After County Board approval of the use permit, the applicant obtained approval 
of engineering plans from DES showing the improvement in compliance with Condition #10a.  
However, because Old Lee Highway is a state road (Virginia Rt. 29), VDOT approval is also 
required before construction of any road improvements may occur.  The applicant was denied 
permission by VDOT to construct the improvement, and the nub has not been constructed. The 
applicant then requested a modification to condition #10a to obtain a Certificate of Occupancy 
for the project before the nub is constructed.   
 
Upon review of this request, DES staff has indentified that the provision of the parking nub is 
consistent with County policy, and is a desirable improvement at this location. Through further 
conversation with VDOT, DES staff is confident that with additional time and minor design 
modifications, VDOT will eventually permit the construction of the nub without a design 
exception.  Currently the County holds a $38,000 cash bond posted by the applicant to ensure 
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that the street, utility and sidewalk improvements identified in the engineering plans are 
constructed by the applicant to Arlington County standards.  This bond will provide sufficient 
incentive to ensure that the applicant continues to work with VDOT and Arlington County to 
construct the nub as required.   
 
CONCLUSION:  As a result of VDOT denial of the applicant’s request to construct the 
required nub improvement, the applicant has requested a modification of condition language that 
would allow the applicant to obtain a certificate of occupancy for the project prior to completion 
of the subject improvement.  Staff is in support of this request.  Because the improvement is 
desirable at this location, staff and the applicant will be pursuing additional negotiations 
regarding design solutions for the parking lane nub.  This modification of condition language 
will allow the applicant to market his project while negotiations are ongoing.  The Waverly Hills 
Civic Association president has indicated to staff that they have been in support of the 
applicant’s project and will continue to support the applicant in this endeavor.  Therefore, staff 
recommends approval of the use permit amendment subject to one (1) modified condition #10 
and to all previously approved conditions.   
 
Modified Condition: 
 
10. The developer agrees that the final sidewalk pattern/design and final selection of 

materials and colors to be used shall be as determined by the County Manager or his 
designee on the final site development and landscape plan and final engineering plan.  
The developer further agrees to construct the sidewalk improvements detailed below 
prior to the issuance of the first Certificate of Occupancy for occupancy within 60 days of 
written notice from the Department of Environmental Services.  The sidewalks along the 
street frontages of this development shall be paved with poured concrete and shall be 
placed on a properly-engineered base approved as such by the Department of 
Environmental Services.  The sidewalks shall contain street trees placed in either tree 
pits, tree grates or planting strips, consistent with the Standards for Planting and 
Preservation of Trees in Site Plan Projects, and as specified below.  Placement, planting 
and root enhancement options shall be consistent with the Standards for Planting and 
Preservation of Trees in Site Plan Projects, and as specified below.  Street trees shall not 
be placed within the vision obstruction area.  All public walkways shall be constructed to 
County Standard.  The sidewalk sections and street tree species for Lee Highway and 
North Thomas Street shall be as follows: 

 
a. The developer agrees to construct a curb extension (parking lane nub) on the Lee 

Highway frontage, a minimum four-foot wide planting strip located adjacent to 
the back of curb and a minimum six-foot-wide concrete sidewalk as shown on the 
final engineering plan approved by the County Manager or his designee. 

 
b. The developer agrees that all improvements to streets for pedestrians and/or 

vehicular access or circulation shall be in full compliance with the Americans 
with Disabilities Act and any regulations adopted thereunder. 

   


