
    

 
County Manager:  _____________ 
 
County Attorney:  _____________ 
 
Staff:  Linda Collier, Michael Halewski, Real Estate Bureau, DES 
 

 ARLINGTON COUNTY, VIRGINIA 
 

 

County Board Agenda Item  
Meeting of September 26, 2009 

 
 
 
DATE:  September 8, 2009 
 
SUBJECT:  Enactment of an Ordinance of Encroachment to Allow 133 Separate Retaining Wall 
Tie-backs to Encroach into 3,892 Square Feet of the Right-of-Way of 25th Street South, 
Abutting Parcel C, Section 3, and Parcel D-1, Section 4, Shirlington Crest, RPC Nos. 31033270 
and 31033313, with Conditions; and Approval of a Wall Maintenance and Tie-back Agreement 
with Covenants Running with the Land and a Deed of Easement for Access to Retaining Wall.  
 
Applicant/Owner:  Shirlington Neighborhoods, LLC 
 
C. M. RECOMMENDATIONS:   
  

1.   Enact the attached Ordinance to Allow the Encroachment of Retaining Wall Tie-
backs into the Southern Portion of the County Right of Way for 25th Street South, 
Such Portion Being Located Adjacent to the Northern Property Line of Parcel C, 
Section 3 and Parcel D-1, Section 4, Shirlington Crest, Between the Intersection 
of 25th Street South and South Monroe Street to Approximately One Hundred 
Feet East of the Intersection of 25th Street South and South Lowell Street, 
Respectively, RPC Nos. 31033270 and 31033313, with Conditions. 

 
2. Approve the attached Wall Maintenance and Tie-back Agreement with Covenants 

Running with the Land (the “Agreement”). 
 
3. Approve the attached Deed of Easement for Access to Retaining Wall (the 

“Easement”). 
 

4 Authorize the Real Estate Bureau Chief, Engineering and Capital Projects 
Division, Department of Environmental Services, to execute, on behalf of the 
County Board, all documents necessary to effectuate the Ordinance, including, 
but not limited to, the Agreement, and the Easement, subject to approval as to 
form by the County Attorney.  

 
ISSUES:  The Applicant has requested permission to install 133 permanent retaining wall tie-
backs under a portion of the County’s right-of-way for 25th Street South.  There are no issues 
identified with this request.  
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SUMMARY:  The Applicant is requesting the enactment of the “Ordinance of Encroachment”, 
attached hereto as “Attachment 1”, which will allow the Applicant to install 133 permanent 
retaining wall tie-backs that will extend under a portion of the County’s right-of-way for 25th 
Street South.  The Ordinance of Encroachment contains certain conditions designed to, among 
other things, protect the County’s right-of-way.  If enacted, the requested Ordinance of 
Encroachment would continue in effect until the retaining wall tie-backs encroaching into the 
right-of-way are destroyed, removed, no longer in use, or not continuously and promptly 
maintained by the Applicant. 
 
BACKGROUND:  The Applicant is the owner and developer of the Shirlington Crest 
subdivision, a by-right townhouse development located at the northwest corner of South Four 
Mile Run Drive and Shirlington Road (See Vicinity Maps One and Two, attached hereto as 
“Attachments 5” and “Attachment 6”, respectively).  The plans for the Shirlington Crest 
townhouse development require the developer to construct a large retaining wall on the northern 
portion of Parcel C, Section 3 and Parcel D-1, Section 4, of the Shirlington Crest subdivision.    
The retaining wall requires approximately 133 steel rebar tie-backs to be inserted laterally into 
subterranean portions of the adjacent and abutting property to support the retaining wall.  The 
County is the owner of the right-of-way for 25th Street South that is adjacent to and abutting 
Parcel C, Section 3 and Parcel D-1, Section 4, of the Shirlington Crest subdivision.  Therefore, 
the Applicant is seeking the Ordinance of Encroachment to permit the installation of the 
subterranean retaining wall tie-backs under a portion of the improved right-of-way constituting 
25th Street South.   
 
DISCUSSION:  The subject site is a portion of the County right-of-way for 25th Street South 
between South Monroe Street and 25th Court South. The spatial locations of the proposed 
retaining wall tie-backs are more particularly depicted on the plans attached to this report as 
“Attachment 4”.  The proposed encroaching subterranean tie-backs will not interfere with any 
existing or proposed future utilities in this portion of right-of-way. 
 
No portion of the retaining wall will be on County-owned property.  The retaining wall and tie-
backs shall remain the property of the Applicant, its successors in title and interest.  The ongoing 
inspection, maintenance and repair of the retaining wall and the tie-backs shall remain the 
responsibility of the Applicant and its successors in title and interest.  As a condition of the 
proposed Ordinance of Encroachment, the Applicant has agreed to and executed the Agreement, 
attached hereto as Attachment 2, which details the Applicant’s (including its successors in title 
and interest) ongoing inspection and maintenance responsibilities. The Agreement also contains 
appropriate risk management provisions, such as insurance requirements, to protect the County’s 
interest in the right-of-way.   
 
As discussed above, the Agreement obligates the Applicant and its successors in title and interest 
to bear full responsibility for the inspection, maintenance and repair of the retaining wall and the 
tie-backs.  Because a homeowners’ association will likely become the successor in title and 
interest to the Applicant, the Agreement also requires the Applicant to amend the existing 
homeowners’ association documents to establish a separate fund to pay for the ongoing 
inspections, maintenance and repairs of the retaining wall and tie-backs.  The Applicant has 
agreed to contribute an initial amount of one hundred thousand dollars ($100,000) to the fund, 
with future contributions coming from the homeowners’ association dues.  The Agreement also 
requires the Applicant and its successors in title and interest to maintain a commercial general 
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liability insurance policy, on an occurrence basis, insuring against all claims arising from the 
location, installation, construction, inspection, maintenance, replacement, repair, or removal of 
the retaining wall or the tie-backs pursuant to this Agreement  The insurance policy must have a 
minimum coverage of not less than five million dollars ($5,000,000) per occurrence and not less 
than ten million dollars ($10,000,000) in the aggregate, and must name the County Board of 
Arlington County as an additional insured and a loss payee.  The County’s Risk Manager has 
reviewed and approved of the insurance requirements.  
 
To further ensure the integrity of the lateral support for the County’s right-of-way adjacent to the 
retaining wall, the Ordinance of Encroachment contains a condition that requires the Applicant to 
grant to the County Board the Easement, attached hereto as Attachment 3, for emergency access 
and repair.  If the Applicant or its successors in title and interest fail to meet their inspection, 
maintenance and/or repair obligations, then the Easement grants the County the right to enter the 
Applicant’s or its successors in title and interest’s land to perform such inspections, maintenance 
and/or repairs at the Applicant’s or its successors in title and interest’s sole cost and expense.  
 
The Agreement and the Easement are required as conditions of the Ordinance of Encroachment 
to mitigate the risks associated with the construction, inspection, maintenance and repair of the 
retaining wall and tie-backs, and to ensure that any remaining minimal risk is completely borne 
by the Applicant and its successors in title and interest. 
 
The Applicant and County staff investigated alternative retaining wall designs that would not 
require the Applicant to obtain the enactment of an encroachment ordinance.  The County 
engineering staff concluded that the feasible alternative design, a cantilever wall, would be less 
structurally sound than the proposed tie-back wall, and thus pose a greater risk of subsidence of 
the County’s adjacent and abutting right-of-way than the proposed retaining wall with tie-backs.  
Staff concludes that the proposed retaining wall with tie-backs poses a minimal long-term risk to 
the County’s adjacent and abutting right-of-way.  Staff further concludes that the provisions of 
the proposed Ordinance of Encroachment, the Agreement, and the Easement are sufficient to 
address the minimal risk associated with the proposed retaining wall with tie-backs.  
 
If enacted, the requested Ordinance of Encroachment would continue in effect until the retaining 
wall tie-backs encroaching into the right-of-way are destroyed, removed, no longer in use or not 
continuously and promptly maintained by the Applicant.   
 
Legal and Physical Description:  The proposed encroachment areas are more particularly shown 
on the plans attached hereto as Attachment 4.  The proposed retaining wall tie-backs will 
encroach into the subterranean portions of a portion of the County right-of-way for 25th Street 
South adjacent to and abutting Parcel C, Section 3 and Parcel D-1, Section 4, of the Shirlington 
Crest subdivision. The County acquired this portion of the right-of-way of 25th Street South by: 
1) a Deed of Dedication from Charles T. Jesse and Annie G. Jesse, his wife, dated May 21, 1924, 
and recorded on June 30, 1924 in Deed Book 206, at Page 68, among the land records of 
Arlington County, Virginia; and 2) a Dedication from the United States of America, Federal 
Public Housing Authority, dated November 13, 1944, and recorded on December 30, 1944 in 
Deed Book 657, at Page 485, among the land records of Arlington County, Virginia. 
 
Compensation:  Staff obtained, from a licensed real estate appraiser, an appraisal of the value of 
the proposed encroachment.  The appraised value of the encroachment is one hundred thirteen 
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thousand dollars ($113,000).  Therefore, Staff recommends that the Applicant pay one hundred 
thirteen thousand dollars ($113,000) as compensation for the encroachment permitted by this 
encroachment ordinance; the Applicant has agreed to pay this compensation. 
 
Public Notice:  Public notice of the proposed Ordinance of Encroachment was given in 
accordance with the Code of Virginia.  Notices were placed in the September 1, 2009 and 
September 8, 2009 issues of the Washington Times for the County Board Meeting of September 
26, 2009.   
 
FISCAL IMPACT:  The County will receive compensation from the Applicant in the amount of 
one hundred thirteen thousand dollars ($113,000), which will be deposited into a County paving 
fund (Account number: Fund 313, Natural Account 437405, Cost Center 43522, Project PV09, 
Source of Funds 0319, Task 0000) . 
 
CONCLUSION:  It is recommended that the County Board enact the attached Ordinance 
to Allow the Encroachment of Retaining Wall Tie-backs into the Southern Portion of the County 
Right of Way for 25th Street South, Such Portion Being Located Adjacent to the Northern 
Property Line of Parcel C, Section 3 and Parcel D-1, Section 4, Shirlington Crest, Between the 
Intersection of 25th Street South and South Monroe Street to Approximately One Hundred Feet 
East of the Intersection of 25th Street South and South Lowell Street, Respectively, RPC Nos. 
31033270 and 31033313, with Conditions; and approve the Wall Maintenance and Tie-back 
Agreement with Covenants Running with the Land and the Deed of Easement for Access to 
Retaining Wall. 
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ATTACHMENT 1 
 
ORDINANCE TO ALLOW THE ENCROACHMENT OF RETAINING WALL 
TIEBACKS INTO THE SOUTHERN PORTION OF THE COUNTY RIGHT OF WAY 
FOR 25TH STREET SOUTH, SUCH PORTION BEING LOCATED ADJACENT TO THE 
NORTHERN PROPERTY LINE OF PARCEL C, SECTION 3 AND PARCEL D-1, 
SECTION 4, SHIRLINGTON CREST, BETWEEN THE INTERSECTION OF 25TH 
STREET SOUTH AND SOUTH MONROE STREET TO APPROXIMATELY ONE 
HUNDRED FEET EAST OF THE INTERSECTION OF 25TH STREET SOUTH AND 
SOUTH LOWELL STREET, RESPECTIVELY, RPC NOS. 31033270 and 31033313, 
WITH CONDITIONS.   
 
 BE IT ORDAINED, by the County Board of Arlington County, Virginia, that the 
Applicant/Owner, Shirlington Neighborhoods, LLC (“Applicant/Owner”), being the owner of the 
project known as “Shirlington Crest” is hereby permitted to construct retaining wall subterranean 
tiebacks, which tiebacks will encroach underground into the southern portion of the County right 
of way for 25th Street South, such portion being located adjacent to the northern property line of  
Parcel C, Section 3 and Parcel D-1, Section 4, Shirlington Crest, between the intersection of 25th 
Street South and South Monroe Street to approximately one hundred feet east of the intersection 
of 25th Street South and South Lowell Street, respectively, RPC Nos. 31033270 and 31033313, 
with conditions set forth herein.  The dimensions (length, width and depth (by elevations)), and 
spatial location of the permitted encroachment (jointly, “Encroachment”) are depicted in 
Attachment 4 to the County Manager’s September 8, 2009 Report, entitled “Plat Showing 
Retaining Wall Tieback Encroachment Areas Into 25th Street South, Sections 3 and 4, 
Shirlington Crest, Deed Book 3941, Page 1447 Arlington County, Virginia”, Sheets 1 through 9, 
prepared by Bowman Consulting, dated January 27, 2009, revised May 4, 2009, revised August 
26, 2009 (“Plat”).     
 

BE IT FURTHER ORDAINED, that this permission for the Encroachment shall not 
begin until the Applicant/Owner completes, or causes to be completed, each of the following: 

 
1. Execution by the Applicant/Owner, approval and execution by or on 

behalf of the County Board, and recordation by the Applicant/Owner of a 
Wall Maintenance and Tie Back Agreement With Covenants Running 
With the Land (the “Agreement”), which Agreement is attached to the 
County Manager’s September 8, 2009 Report as Attachment 2; and 

 
2. Execution by the Applicant/Owner, acceptance by or on behalf of the 

County Board, and recordation by the Applicant/Owner of a Deed of 
Easement for Access to Retaining Wall (the “Easement”), which Easement 
is attached to the County Manager’s September 8, 2009 Report as 
Attachment 3; and 

 
3. Securing an insurance policy as specified in the Agreement and delivering 

evidence thereof acceptable to the County Real Estate Bureau Chief and 
the County Risk Manager 
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BE IT FURTHER ORDAINED, that the permission, pursuant to this Encroachment 
Ordinance (“Ordinance”), for the Applicant/Owner to continue to encroach into the County right 
of way for 25th Street South as set forth on the Plat, is subject to, among other things, the 
Applicant/Owner faithfully performing or causing to be performed the following:  

 
A. Construction of the retaining wall located adjacent to the northern property 

line of Parcel C, Section 3 and Parcel D-1, Section 4, Shirlington Crest, 
between the intersection of 25th Street South and South Monroe Street to 
one hundred feet past the intersection of 25th Street South and South 
Lowell Street (“Retaining Wall”) in compliance with the approved 
engineering plans and all applicable County codes, ordinances, standards 
and specifications; and 

 
B. Bi-annual inspection by a licensed structural engineer of the Retaining 

Wall and, if necessary, the retaining wall tiebacks that anchor the 
Retaining Wall; and 

 
C. Periodic maintenance and immediate repair of the Retaining Wall, 

including the wall tiebacks, by the Applicant/Owner for all maintenance of 
and/or damage to the Retaining Wall and the tiebacks. 

 
BE IT FURTHER ORDAINED, that this permission for the Encroachment shall continue 

until such time as that portion of the Retaining Wall tiebacks encroaching within the public right 
of way, and the Retaining Wall itself is destroyed, removed, no longer in use, or not continuously 
and promptly maintained by the Applicant/Owner, or if the Applicant/Owner fails either to 
comply with the requirements, obligations and conditions set forth in this Ordinance; or fails to 
comply with the requirements of the Agreement.  Nothing in this Ordinance shall be construed 
either:  to allow the installation by Applicant/Owner, or permit to exist, any structure whatsoever 
other than the Retaining Wall tiebacks within the Encroachment shown on the Plat; or, to allow 
any greater encroachment beyond the dimensions and spatial area shown on the Plat. 
 
 BE IT FURTHER ORDAINED, that the Applicant/Owner, and its successors in title and 
interest, shall continuously and promptly maintain the tiebacks and the Retaining Wall, and 
maintain, restore, repair, and replace all County owned facilities, within and adjacent to the 
public right-of-way, including, but not limited to, any sidewalk, curb and gutter, roadbed, 
utilities, landscaping and paved surface, which are damaged by the installation, maintenance, 
failure, deterioration, destruction, continued existence, repair or removal of the Retaining Wall 
and the Retaining Wall tiebacks.  All installation, maintenance, repair or removal of the above 
described facilities shall be performed in accordance with all applicable County codes, 
ordinances, standards and specifications. 
 
 BE IT FURTHER ORDAINED, that this Ordinance shall not be construed to release the 
Applicant/Owner and its successors in title and interest, of negligence on their part on account of 
such Encroachment and the permissions provided by this Ordinance.  The Applicant/Owner, by 
constructing, or causing to be constructed, and by continuing to have the Retaining Wall tiebacks 
encroach within the public right of way, thereby agrees for itself and its successors in title and 
interest to indemnify and hold harmless the County Board of Arlington County, Virginia and 
County officials, officers, employees, and agents from all claims, negligence, damages, costs and 
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expenses arising out of the location, construction, installation, maintenance, repair, removal 
failure, deterioration, destruction and continued existence of the Retaining Wall tiebacks, and the 
permission for the Retaining Wall tiebacks to encroach within the public right of way permitted 
by this Ordinance. 
 

BE IT FURTHER ORDAINED, that no Retaining Wall tiebacks permitted by this 
Ordinance to encroach within the public right-of-way shall be constructed and or located until 
the Applicant/Owner has paid to the County the sum of One Hundred Thirteen Thousand  
($113,000) as compensation for the encroachment.  

 
BE IT FURTHER ORDAINED, that the failure of the Applicant/Owner and its 

successors in title and interest, to fully comply with the requirements of the Agreement shall 
constitute a revocation of the permission provided by this Ordinance.  
 
 BE IT FURTHER ORDAINED, that on or before September 29, 2012, the 
Applicant/Owner, at its sole cost and expense, shall cause a certified copy of this Ordinance and 
the Plat, approved by the Director of the Department of Environmental Services or his designee, 
to be recorded in the Land Records and a copy thereof shall be promptly delivered by the 
Applicant/Owner to the Real Estate Bureau Chief, Engineering and Capital Projects Division, 
Department of Environmental Services. 
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ATTACHMENT 2 
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ATTACHMENT 3 
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ATTACHMENT 4 

 



 
 

Enactment of an Ordinance of Vacation 
Shirlington Crest -  41  -  

ATTACHMENT 4 
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ATTACHMENT 4 
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ATTACHMENT 4 
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ATTACHMENT 4 
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ATTACHMENT 5 
 

VICINITY MAP ONE 
 
 

 
 

Proposed Encroachment of 133 Subterranean Retaining Wall Tiebacks into 
County Right-of-Way for 25th Street South 

 
 

September 26, 2009 
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ATTACHMENT 6 
 

VICINITY MAP TWO 
 

 
 

Location of Sections 3 and 4, Shirlington Crest, Which Benefit from 
The Proposed Encroachment Ordinance 

 
 

September 26, 2009 
 


