ARLINGTON COUNTY, VIRGINIA

County Board Agenda Item
Meeting of September 25, 2010

DATE: September 8, 2010

SUBJECT: Approval of a Parking Garage License Agreement between the County Board of
Arlington County, Virginia and Consortium Ballston, LLC Concerning the Installation of
Exhaust Pipes and Appurtenant Facilities in the Ballston Parking Garage, located on Parcel “E-1-
A” Ballston Common (RPC No. 14059041).

C. M. RECOMMENDATIONS:

1. Approve the attached Parking Garage License Agreement (“License”) between the., .
County Board of Arlington County, Virginia (“County”) and Consortium Ballston,
LLC (“Baliston” or “Owner”), to provide a license to Consortium Ballston, LLC to
install two exhaust pipes and appurtenant facilities in the Ballston Parking Garage,
located on Parcel “E-1-A” Ballston Common (RPC No. 14059041).

2. Authorize the Real Estate Bureau Chief, Engineering and Capital Projects Division,
Department of Environmental Services, to execute on behalf of the County Board, the
License and all related documents, subject to approval as to form of such documents
by the County Attorney.

ISSUES: The License perrhits the installation, in the Ballston Parking Garage, by Ballston, of
two exhaust pipes for emergency generators serving Ballston’s office building. There are no
issues identified with this request. -

SUMMARY: Ballston, the owner of the office building located at 671 N. Glebe Road, Parcel F-
3, Ballston Common (RPC# 14059037) (“Office Building”) has requested approval of the
License, attached as Exhibit A, to permit the installation, construction, location, maintenance,
repair, replacement and removal in and through portions of the Ballston Parking Garage
(“Garage™), of one existing and one additional emergency generator exhaust pipe and
appurtenant facilities (“Exhaust Pipe(s)”). The Exhaust Pipes serve emergency generators
supporting the Office Building.

BACKGROUND: The County owns the Garage building and is the ground lessee of Macy’s
Retail Holdings, Inc. (formerly The May Department Stores Company) of the land upon which
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the Garage is located. Ballston, the owner of the Office Building adjacent to the Garage, has
requested the License from the County to permit the installation of the Exhaust Pipes in and
through specified portions of the Garage. (See attached Vicinity Maps, Exhibits C-1 and C-2 for
the general location of the Exhaust Pipes). The Exhaust Pipes serve two emergency generators
for the Office Building. The emergency generators are not located in the Garage. The Exhaust
Pipes will run from the emergency generators through the license area and release over the roof
of the Ballston Mall. The Exhaust Pipes will enter the Garage through the ground floor wall, run
vertically up through six floors of the Garage, and exit the Garage through a wall on the sixth
floor. The license area, which will be three feet two inches by six feet two inches on six floors of
the Garage, plus 5.5 square feet of crawl space attached to the first floor of the Garage, is shown
on the attached Exhibit B (“License Area”). The License Area does not interfere with any
parking spaces in the Garage. The two Exhaust Pipes will be located next to each other; one pipe
currently exists while the other one will be installed. The content of the pipes is not pressurized.
The Exhaust Pipes will be needed only when the emergency generators are in use.

DISCUSSION: The proposed License provides that, in exchange for a license fee of Thirty-two
Thousand Dollars ($32,000.00), to be paid to the County, Ballston is permitted to “install,
construct, locate, maintain, repair, replace and remove” two emergency generator pipes and
appurtenant facilities in and through the License Area. The License further provides that
Ballston will perform all work to install the pipes in accord with all applicable Federal, State and
local laws, County ordinances and requirements, and subject to building plans submitted to and
approved by the Inspection Services Division of the Department of Community Planning,
Housing and Development of the County. The installation of the Exhaust Pipes, and any
continuing work, will be performed in a manner to create the least damage or interference to the
Garage or the patrons of the Garage. Ballston will maintain, repair and replace the Exhaust Pipes
in a first-class manner and to the satisfaction of the County. Baliston also agrees to indemnify
and hold harmless the County, its elected and appointed officials from all claims, suits, liability, -
loss, damage and or costs arising from or related to, among other things, the work in or use of the
License Area, any breach of the License or defect or dangerous condition relating to the Exhaust
Pipes. Ballston will maintain specified insurance relating to the License area and reimburse the
County for its attorney’s fees incurred in connection with the preparation and negotiation of the
License.

The License begins on the date it is executed by the County and automatically terminates at the
expiration (December 31, 2031) or earlier termination of the ground lease between the County
and Macy’s Retail Holdings, Inc. (“Macy’s”) for the Garage property. The County also has the
right to terminate the License upon fifteen (15) days prior written notice if either: the generators
are no longer operable; the County needs to remove the Exhaust Pipes to meet legal and/or
contractual obligations or to address any health, safety or public welfare concerns; the Garage is
so damaged that substantial re-building is required; or Ballston fails to timely cure any default by
Ballston of a material term or condition of the License. The license fee includes Ten Thousand
Dollars ($10,000.00) to defray the costs that the County will incur in the future to remove the
Exhaust Pipes. The obligation to remove the Exhaust Pipes, in all instances, will be the County’s
and not Ballston’s.
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Macy’s Retail Holdings, Inc. has agreed to enter into a Joinder and Consent to the License to
evidence its consent to the terms and conditions of the License.

Because the License Area does not impact the use of the Garage, the Exhaust Pipes do not
interfere with any parking spaces, the content of the Exhaust Pipes is not pressurized, and the
Exhaust Pipes will only be active when the emergency generators are in use, the County

- recommends that the Board approve the proposed License and authorize the Real Estate Bureau

Chief to execute the same.

Public Notice: Public notice of the proposed License was given in accordance with the Code of
Virginia. Notice was placed in the September 17, 2010 issue of the Washington Times for the
County Board Meeting of September 25, 2010.

FISCAL IMPACT: Upon execution of the License by Ballston, the County will receive a
license fee of Thirty-two Thousand Dollars ($32,000.00), which fee includes $10,000 to defray
the County’s cost to remove the Exhaust Pipes, if necessary, in the future. Once-the County
executes the License, Ballston will reimburse the County for its unreimbursed counsel fees.
These amounts will be paid into the fund for the Ballston Public Parking Garage, Floors 1-7.

CONCLUSION: It is recommended that the County Board approve the attached License for the
Exhaust Pipes to permit two Exhaust Pipes and appurtenant facilities in and through the Ballston
Parking Garage, RPC# 14059041 and authorize the Real Estate Bureau Chief, subject to
approval as to form by the County Attorney, to execute the License and all related documents.

Approval of a License Agreement for Emergency Generator
Exhaust Pipes in and through Ballston Garage

-3 -



EXHIBIT A

LICENSE AGREEMENT .

[including 3 Exhibits thereto- A) Legal description, B) 12 page and 6 page location
and C) Rules and Regulation]
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EXHIBIT C-2

Vicinity Map
Ballston Garage - Exhaust Pipe License
RPC # 14059041
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PARKING GARAGE LICENSE AGREEMENT

This Parking Garage License Agreement (this “Agreement”) is made as of this___ day of

September 2010 by and among THE COUNTY BOARD OF ARLINGTON COUNTY,
VIRGINIA, a body corporate, Grantor as to the license granted within Section 2 of this
Agreement, and Grantee as to the real covenant granted within Section 4 of this Agreement (the
“County”); and CONSORTIUM BALLSTON, LLC, a Delaware limited liability company,
Grantor as to the real covenant granted within Section 4 of this Agreement, and Grantee as to the
license granted within Section 2 of this Agreement (“Ballston™).

RECITALS:

R-1

R-4
R-5
R-6
R-7

County is the ground lessee under a certain Ground Lease (as amended, the “Ground
Lease”) dated August 1, 1984, recorded among the land records of the Arlington County
Circuit Court (the “Land Records™) in Deed Book 2153 at Page 736, pursuant to which
Macy’s Retail Holdings, Inc., formerly known as The May Department Stores Company; a
New York corporation (“MRH”); leased to the County certain’ real property located in
Arlington County, Virginia currently known as Parcel “E-1-A”, “E-2” and “E-3” Ballston
Common being the vacation, rededication and the “Horizontal and Vertical Resubdivision
of Parcel “E-1” The Hecht Company Property and Glebewood Terrace Lot A, Deed
Book 2149 at Page 100, Arlington County, Virginia”, dated November, 2004 prepared by
Dewberry Davis, LLC, and recorded among the Land Records in Deed Book 3835 at
Page 1236.

The County owns and operates a multi-level public parking garage (the “Parking Garage”)
located on Parcel “E-1-A” Ballston Common and identified as RPC Ne 14059041 (the
“Garage Parcel”).

Ballston is the owner of certain real property located in Arlington County, Virginia and
identified as RPC Ne 14059037, as more particularly described in Exhibit “A” attached
hereto and made a part hereof (the “Parcel F-3”) on which Ballston owns and operates an
office building known as 671 N. Glebe Road, Arlington, Virginia (the “Ofﬁce Bulldlng”)

[Intentionally Omitted]
MRH is the ground lessor under the Ground Lease.
[Intentionally Omitted)

Ballston has requested a license from the County for one (1) existing and one (1) additional
emergency generator exhaust pipe and appurtenant facilities on certain designated portions
of the Parking Garage owned by the County (collectively, the “License Aiea”) to serve
emergency generators supporting the Office Building located on Parcel F-3 (all
improvements existing or hereafter installed by Ballston in the License Area pursuant to
the terms of this Agreement, including without limitation, any partition walls or similar
structure installed by Ballston to house such exhaust pipes and appurtenant facilities, being
hereinafier referred to collectively as, the “Improvements™). The License Area and initial
Improvements are more particularly described and shown on that drawing consisting of
twelve (12) sheets entitled “Generator Installation” prepared by Fox Architects, as well as
that drawing consisting of six (6) sheets entitled “Parking Garage License Agreement |
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Exhibit B” Sheet SK-1 dated April 20, 2010 and Sheets SK-2 through SK-6 dated
March 30, 2010 prepared by Fox Architects, with both such sets of drawings being
attached hereto and made a part hereof as Exhibit “B” (collectively, the “Plan”).

R-8 County has agreed to provide Ballston with a license to install, construct, locate, maintain,
repair, replace and remove the Improvements, and Ballston has agreed to continuously
thereafter maintain, repair and replace the Improvements, subject to the terms and
conditions of this Agreement. :

R-9 MRH joins herein for the purpose of evidencing its consent to this Agreement, to the
license granted hereunder and to the installation and location of the Improvements in and
upon the License Area, and to acknowledge the applicable rights and responsibilities
pertaining thereto, pursuant to the terms and conditions of this Agreement.

NOW, THEREFORE, for and in consideration of the payment of the License Fee and the
Attomneys’ Fees (as such terms are hereinafter defined), the mutual promises of the parties and of
other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the parties intending to be legally bound do hereby agree as follows:

1. Incorporation of Recitals. The recitals hereinabove contained are incorporated
herein as if fully set forth herein.

2. License Fee: Grant of License for Emergency Generator Exhaust Pipes.

(a) Upon Ballston’s execution of this Agreement, Ballston shall pay the
County a license fee (the “License Fee™) in the amount of Thirty-two Thousand Dollars
($32,000.00). The License Fees consist of payments by Ballston to the County for Ballston’s use
of the License Area and to defray the County’s costs to remove the Improvements and to restore
the Parking Garage if and when such removal is permitted by this Agreement and desired by the
County.

(b) The County hereby grants to Ballston a license in and through the License
Area to install, construct, locate, maintain, repair, replace and remove emergency generator
exhaust pipes and appurtenant facilities, as shown on the Plan, to serve emergency generators
supporting the Office Building located on Parcel F-3 (the “License”). The License shall
commence on the date of this Agreement and shall expire in accordance with Section 8 hereof.
The License shall not be construed to grant Ballston any right to use the Parking Garage for
staging or storing of materials. Ballston, its agents, contractors and employees shall have
reasonable access to the License Area through the Parking Garage in connection with its use of
the License Area pursuant to the terms of this Agreement. In no event, however, shall Ballston,
its agents, contractors and employees be relieved of the obligation to pay the parking rates then
prevailing in the Parking Garage in connection with such access. Notwithstanding the foregoing,
Ballston shall provide the County with fifteen (15) days prior written notice before commencing
any work for installation, construction, maintenance, replacement or removal of the emergency
generator exhaust pipes or appurtenant facilities within the License Area (the “Work™). Ballston
agrees that the Improvements shall be installed in the License Area and the Work shall be
performed at Ballston’s sole cost and expense and in a good and workmanlike manner, in
compliance with all Legal Requirements (as hereinafter defined), and to the reasonable
satisfaction of the County. Before commencing any Work, Ballston shall provide County with

Parking Garage License Agreement 2
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schematic design drawings, specifications and a schedule of materials for the Work to be
performed and the identity of all contractors intended by Ballston to perform any element of the
Work, and shall obtain the County’s prior written consent thereto, such consent not to be
unreasonably withheld. Ballston shall, at its sole cost and expense, repair and replace any and all
improvements removed from the Parking Garage if and to the extent removed by Ballston in
oorder to install the Improvements and such repair and replacement obligation shall be considered
to be a part of the Work for all purposes hereunder. The County shall be entitled to reject Work
that fails to comply with the approved drawings, specifications or schedule or that otherwise is
unsatisfactory to the County in its sole, but reasonable, discretion. All Work shall be performed
in accordance with the building plans for such Work submitted to and approved by the
Inspection Services Division of the Department of Community Planning, Housing and
Development of Arlington County, Virginia (“Inspector Services Division”). Notwithstanding
any such approval by the County or the approval of the Improvements by any other party to this

Agreement, Ballston assumes all responsibility and all liability, of whatever nature, for the

condition of the Work and the Improvements, and compliance thereof with all applicabie - -«

Federal, State and local laws, County ordinances and requirements (collectively, the “Legal
Requirements”). Upon substantial completion of the Work, Ballston shall provide the County, at
no expense to the County, with “as built” drawings of the Improvements. The County reserves
the right at any time during the term of this Agreement to request Ballston in writing, and
Ballston agrees to promptly thereafter provide to the County, at no expense to the County, any
further or more detailed drawings, plans and specifications related to the Improvements
requested by the County.

3. Manner of Performance of the Work and Continuing Obligations. Ballston, its

agents, contractors and employees shall perform the Work and the Continuing Obligations (as
defined in Section 4 below) in such a manner as will occasion the least damage or interference to .
the Parking Garage and/or inconvenience to the County or the patrons of the Parking Garage.
Without limiting the foregoing, Ballston, its agents, contractors and employees shall, during the
performance of the Work and the Continuing Obligations, fully comply with the construction
rules and regulations attached hereto and made a part hereof as Exhibit “C” and such other
reasonable construction rules and regulations as may be required by the County from time to
time. Ballston shall fully remove, discharge and release as a lien of record any and all mechanics
or other liens filed against or upon the Parking Garage and/or the Garage Parcel in connection
with the performance of the Work or the Continuing Obligations within fifteen (15) days after
Ballston receives written notice of such lien. In the event of Ballston’s failure to remove,
discharge and release any such lien within fifieen (15) days after notice as aforesaid, the County
shall have the right, but not the obligation, to remove and/or discharge, or cause to be removed or
~ discharged, such lien in any manner available to it, and, in such event shall be entitled to receive
immediate payment from Ballston upon demand for any and all costs incurred to remove and/or
discharge same, including without limitation the attorney’s fees incurred by the County, plus an
administrative fee equal to fifteen percent (15%) of the total amount of such costs incurred. If
Ballston fails to immediately pay County for such costs and administrative fee upon such party’s
demand, interest shall accrue thereon until paid at an interest rate equal to the per annum interest
rate listed as the base rate on corporate loans at large U.S. money center commercial banks as
“published from time to time under “Money Rates” in The Wall Street Journal (the “Base Rate”™)
plus five (5) percentage points.
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4. Maintenance, Repair and Replacement of the Improvements. In consideration of
the grant of the foregoing License, Ballston hereby covenants to County that Ballston shall
continuously maintain, repair and replace the Improvements at Ballston’s sole cost and expense.
Ballston’s maintenance obligation as aforesaid shall include, without limitation, the regular
upkeep and all preventive maintenance of the Improvements as may be recommended by the
applicable manufacturers as reasonably necessary to maintain the Improvements in good
working order and first-class appearance. Ballston’s repair obligation as aforesaid shall include,
without limitation, the prompt repair of any damaged and/or worn elements of the Improvements
that are no longer in good working order. Ballston’s replacement obligation as aforesaid shall
include, without limitation, the prompt replacement, pursuant to all Legal Requirements, of any
damaged, defaced, destroyed, lost or stolen elements of the Improvements that cannot be placed
in good working order through maintenance or repair activities. Ballston’s maintenance, repair
and replacement obligations with respect to the Improvements as aforesaid shall be sometimes
hereinafter referred to collectively as the “Continuing Obligations.”

The Continuing Obligations shall be performed by Ballston in a first-class manner and to
the reasonable satisfaction of County. Notwithstanding any other term or provision of this
Agreement, in the event Ballston shall fail to maintain, repair or replace any element of the
Improvements to the reasonable satisfaction of the County, the County shall have the right, but

not the obligation, after providing to Ballston not less than five (5) days notice of such failure, to -

cause such maintenance, repair or replacement to be performed itself (a “Self Help Cure”). In
such event, Ballston shall be obligated to pay the County the actual cost incurred by such party to
perform such Self Help Cure, plus an administrative fee of fifteen percent (15%) of such actual
cost, within ten (10) days from the receipt of an invoice from such party accompanied by
reasonable supporting documentation of the actual cost (such cost and administrative fee being
collectively referred to as the “Cure Charge”). If Ballston fails to pay such party the Cure
Charge when due, interest shall accrue thereon until paid at an interest rate equal to the Base
Rate plus five (5) percentage points. Notwithstanding the foregoing, in the event that such a
failure to properly perform the Continuing Obligations poses, in the County’s sole, but
reasonable, discretion an imminent health or safety risk to users of the Parking Garage, the
County shall have the right, but not the obligation, after providing to Ballston not less than 24
hours notice of such failure, to perform a Self Help Cure. In such event, Ballston shall be
obligated to pay County the Cure Charge within ten (10) days from the receipt of an invoice
from the County accompanied by reasonable supporting documentation of the actual cost.

5. Removal and Use of Improvements. In the event that the Improvements (or
portion thereof) are (a) no longer desired by Ballston, (b) not required by the County to remain in

place (as such lack of requirement by the County is evidenced by a written statement executed by

a duly authorized County official), and (c) not otherwise required by applicable law to remain in
place, then, upon at least thirty (30) days prior written notice to the County (the “Required
Notice”), Ballston may abandon the Improvements in place (it being acknowledged that the
License Fee paid to the County includes funds necessary for the County to cause the
Improvements to be removed and the Parking Garage restored to its condition prior to the
installation of the Improvements). Upon such abandonment (which shall be deemed to have
occurred on the thirtieth (30™) day after the delivery to the County of the Required Notice), this
Agreement, and the License granted hereunder, shall automatically terminate and Ballston shall
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have no further obllgatlons or liabilities hereunder, except to the extent the same expressly
survive the termination of this Agreement.

6. Indemnity. By acceptance of this Agreement, Ballston agrees, for itself and on
behalf of its successors and assigns, to save, defend, indemnify, and hold harmless the County
and its elected and appointed officers, officials and employees (collectively, the “County
Parties”), MRH (who shall be a third party beneficiary of this Agreement), and each of their
successors, assigns, directors, officers, employees, and agents (collectively the “Indemnified
Parties”) from any claim, suit, liability, loss, damage, cost, including without limitation
attorneys’ fees, or expense of any sort, including without limitation any claim for personal
injury, bodily injury (including death) or property damage, arising out of or related to.
(a) Ballston’s or Ballston’s contractors, agents and/or employees entry or work upon, above, or
under, or use of any portion of the Parking Garage (including, without limitation, the License
Area) or any property of the County or MRH, in the performance of the Work or the Continuing

Obligations, (b) any breach by Ballston of any term or condition of this Agreement mcludmg, o
without limitation, any failure to perform the Continuing Obligatichs; (c) any failure; defect; or - %" *
dangerous condition of, on or relating to the Improvements or the effect of the Improvements .~
upon the operation of the Parking Garage, including, without limitation, any such failure, defect, =~

or dangerous condition relating to or arising from the design, . constructlon or use of the

Improvements, (d) any claim or lien for payment for or in connection with the performance of -
the Work by Ballston or Ballston’s contractors, agents and/or employees, in connection with

Ballston’s exercise of its rights under this Agreement, and/or (e) any increase in the insurance.
premiums for any insurance coverage maintained by an Indemnified -Party arlsmg from the
performance of the Work and/or the installation or presence of the.Improvements in or upon the
Parking Garage (items (a) through (e) above being hereinafter referred to collectively as, the
“Liability”), except to the extent such Liability is solely the result of the gross negligence or

willful misconduct of one of the Indemnified Parties (as determined by a court of competent .

Jurisdiction). Notwithstanding the foregoing, Ballston acknowledges that, so long as the County"
shall have acted in good faith, in no event shall the performance by the County of any Self Help

Cure or the decision by the County not to undertake a Self Help Cure be considered to constituté: .
negligence, of any kind, or willful misconduct on the part of the CQLmty such that any Liability .~~~ -~

arising from the performance of the Self Help Cure is exempt from the foregoing indemnification
by Ballston.

7. Insurance Requirements — Ballston shall at all times during the term of this
Agreement maintain the following minimum insurance coverages (the “Required Coverages™)
and shall cause the Indemnified Parties to be named as additional insureds on all such required
_policies.

(8-  Commercial General Liability: This coverage shall be occurrence based
and shall be primary as respects all operations under this Agreement without any right of
contribution from any- other self-insurance plan or program of insurance carried by any of the
parties to this Agreement.

Commercial General Liability limits shall be:

A) $1,000,000 Each Occurrence
B) $2,000,000 Annual Aggregate
- Parking Garage License Agreement 5
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Liability insurance shall include all major divisions of coverage including
without limitation:

() Premises-Operation

(i)  Products and Completed Operations Insurance to be maintained for
one (1) year after Substantial Completion of the Work

(1))  Broad Form Contractual Liability
(iv)  Owned, non-owned and hired motor vehicles
v) Broad Form Property Damage Liability

)] Umbrella/Excess Liability:

Limits:
A) $10,000,000 Over Primary Insurance
B) $10,000 Retention for Self-Insured Hazards Each

Occurrence

(©) The cost of all insurance to be obtained and maintained by Ballston
pursuant to this Agreement, including without limitation all premiums therefore and deductibles
arising or accruing thereunder, shall be paid for by Ballston.

(d The placement of insurance will be with agents and carriers reasonably
approved by the County. All insurance carriers must have no less than an “A” rating by A.M. .
Best.

(e) Each contractor performing any portion of the Work and/or the Continuing
Obligations shall obtain the same insurance as is required to be obtained by Ballston with a valid
certificate of insurance confirming the required insurance coverages and stating that no material
change in or cancellation of the policy will be made without thirty (30) days’ prior written notice
by the insurance coverage provided to the Indemnified Parties.

® In no event shall Ballston, its contractors, agents and employees have any
right to enter upon the Parking Garage for the purpose of performing the Work or the Continuing
Obligations until Ballston shall have first delivered to the County a certificate of insurance
evidencing the Required Coverages and that the County Parties and MRH have been named as
additional insureds thereon, and stating that no material change in or cancellation of the policy
will be made without thirty (30) days’ prior written notice by the insurance carrier provided to
the County and MRH.

(g) - The County shall have the right to require that Ballston increase the
minimum amounts of the Required Coverages from time to time during the term of this
Agreement (so long as such increase in the minimum amounts of the Required Coverage is
reasonable), upon reasonable prior written notice to Ballston. :

8. Term: Termination. The License shall commence on the Effective Date (as
hereinafter defined) of this Agreement, and shall automatically terminate as of the date of the
expiration or earlier termination of the Ground Lease (whether by default or otherwise) or on
such earlier date upon which Ballston abandons the Improvements in place and this Agreement
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terminates pursuant to the terms of Section 5 hereof. Without limiting the foregoing, the County
shall have the right to terminate this Agreement and the License granted hereunder, by providing
Ballston with at least fifteen (15) days prior written notice of such termination, upon the
occurrence of any of the following events: (a) the emergency generators being served by the
Improvements are no longer supporting the Office Building located upon Parcel F-3 or are no
longer kept in operable condition, (b) the removal of the Improvements is necessary for the
County (1) to meet a legal and/or contractual obligation, or (ii) to address any health, safety or
public welfare concem as determined by the County at its sole discretion, (c) the Parking Garage
is so damaged that substantial re-building thereof is required, or (d) a default by Ballston of any
material term or condition of this Agreement if such default continues uncured for more than
thirty (30) days after Ballston’s receipt of a written notice of default from the County (provided
that if such default cannot reasonably be cured within such thirty (30) day period, Ballston may
have up to an additional thirty (30) days to effect such cure so long as Ballston commences such
cure within the first thirty (30) day period and is thereafter diligent in its prosecution of such

cure).  Ballston’s indemnification obligations under Section 6 hereof. shall survive the - -

termination of the License and this Agreement with respect to any claim arising from an
occurrence before the date of such termination (even if such claim is first brought or asserted
after the date of such termination).

9. Governing Law., Enforcement and Attorneys’ Fees. This Agreement shall be
construed in accordance with the laws of the Commonwealth of Virginia. The parties hereto
agree that all disputes arising hereunder to which the County is a party shall be brought in the
General District or Circuit Court of Arlington County, Virginia which shall be the proper forum
and venue for any dispute arising hereunder. In the event of any dispute arising from Ballston’s
default in the performance of the Work, the Continuing Obligations, or any other covenant,
condition or obligation hereunder, Ballston shall be obligated to pay the County for all
reasonable attorneys’ fees incurred by the County to enforce or defend its rights hereunder or at
law. Notwithstanding any other provision of this Agreement, in no event shall the County be
liable for any special, consequential or punitive damages in connection with this Agreement or
- the County’s performance or failure to perform hereunder. Upon the Effective Date (as
hereinafter defined) of this Agreement, Ballston shall pay the County a payment in the amount of
Fifteen Thousand Seven Hundred and %“°/,pp Dollars ($15,700.00) (of which $11,309:20 has
been paid) and such additional attorneys® fees, if any, as incurred by the County through the
Effective Date of this Agreement, as and for reimbursement to the County for its out-of-pocket
attorneys’ fees incurred in connection with the preparation and negotiation of this Agreement.

10.  Benefits and Burdens. All provisions of this Agreement are binding upon and
enure to the parties hereto and their successors and assigns. Notwithstanding the foregoing, no
party hereto shall have the right to assign all or any of the burdens of this Agreement to any party
other than to its successor in interest with respect to the Parcel F-3 or the Garage Parcel, as
applicable. In the event that Ballston conveys its fee simple interest in and to Parcel F-3,
Ballston shall assign its rights and obligations under this Agreement, on the date of such
conveyance, to the grantee of Ballston’s fee simple interest in and to Parcel F-3 (the “Grantee”),
and such Grantee shall assume such rights and obligations hereunder pursuant to an assignment
and assumption agreement or other instrument by and between Ballston and the Grantee.
Promptly upon such conveyance of fee simple interest, Ballston shall provide the County with
written notice of such conveyance and shall provide the County with a copy of the instrument by
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which such Grantee assumed Ballston’s rights and obligations hereunder. For purposes of this
Agreement, the term “Ballston” shall mean Ballston and all of its successors as fee simple owner
of Parcel F-3. The License is subordinate to the County’s leasehold interest under the Ground
Lease and shall not encumber the fee interest in the Garage Parcel or any other real property or
air rights.

11. Intentionally Omitted.

12. Role of the County/County Decisions. Ballston hereby acknowledges that the
County has entered into this Agreement in its role as owner of the Parking Garage and ground
lessee under the Ground Lease. Accordingly, the County’s execution of this Agreement shall not
constitute or be deemed to be governmental approval for any actions or interests contemplated
herein, including without limitation, for the construction of the Improvements, or for any other
governmental approval or consent required to be obtained by Ballston. Further, Ballston hereby
acknowledges that any and all decisions, determinations, consents, notifications or any other
actions taken or to be taken by the County pursuant to this Agreement, whether or not
specifically contemplated hereunder, may be taken by the County Manager or by another County
official or body pursuant to any means, mechanism or process as determined by the County in its
sole discretion, and Ballston shall have no right to-question or challenge the propriety, authority
or legality of any such County official or body, or means, mechanism or process by which any
such decision, determination, consent, notification, or other action is taken or to be taken
hereunder by the County.

13. Waiver. No waiver by the County of any breach by Ballston of any covenant,
condition, or agreement specified herein shall operate as an invalidation or as a continual waiver
of such covenant, condition or agreement itself, or of any subsequent breach thereof,

14. No Partnership. Nothing contained in this Agreement shall be deemed or
cconstrued to create a partnership or joint venture of or between Ballston and the County or any
other party hereto, or to create any other relationship between the parties hereto other than that of
independent contractors.

15. Notices. All notices or other communications hereunder shall be in writing and
shall be deemed duly given if delivered in person, by certified mail, return receipt requested, or
by registered mail, postage prepaid: (a) if to Ballston, c/o The Bemstein Companies, 3299 K
Street, NW, Suite 700, Washington, DC 20007, Attn: Vice President, Asset Management, and
(b) if to the County, County Manager’s Office, 2100 Clarendon Boulevard, Suite 302, Arlington,
Virginia 22201, Attn: Arlington County Manager, with a copy to Department of Environmental
Services, Division of Transportation, Transportation Engineering and Operations Bureau, 2100
- Clarendon Boulevard, Suite 900, Arlington, Virginia 22201, Attn:. Bureau Chief. The party to
receive notices and the places notices are to be sent for Ballston or County, or their respective
successors and assigns, may be changed by written notice given pursuant to the provisions of this
Section.

16.  Savings Clause. If any provision of this Agreement or the application thereof to
any person or circumstance shall to any extent be held invalid, then the remainder of this
Agreement or the application of such provision to persons or circumstances other than those as to
which it is held invalid shall not be affected thereby, and each provision of this Agreement shall
be valid and enforced to the fullest extent permitted by law.
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17. Third Party Beneficiaries.

(a) The parties hereto mutually agree that no provision of this Agreement
shall create in the public, or in any person or entity other than those signing as parties hereto or
signing joinders hereto, rights as a third party beneficiary hereunder, or authorize any person or
entity, not a party hereto, to maintain any action for personal injury, property damage, or breach
of contract pursuant to the terms of this Agreement.

(b) For purposes of Section 4 of that certain Parking Lease dated
August 1, 1984, by and between the County, as Landlord, and MRH, as Tenant, Ballston hereby
acknowledges that it is not entitled to claim by, through or under the County.

18. Counterparts. This Agreement may be executed in one or more counterparts, each
of which shall be considered an original hereof.

19. Amendments. This Agreement may not be modified except by the written
agreement of all of the parties hereto by and through 1nd1v1dua]s who are duly authorized to bmd

such party.

20. Subordinate Rights. Notwithstanding any other term or condition hereof to the
contrary, the rights granted to Ballston under this Agreement are subordinate to (a) the rights of
U.S. Bank, National Association, as the sole beneficiary and successor trustee under the terms of
that certain Deed of Trust and Security Agreement dated August 1, 1984, recorded on
September 26, 1984, among the Land Records in Deed Book 2153, at Page 1068 (with respect to
which a Certificate of Partial Release, dated September 23, 2004 was recorded among the Land
Records in Deed Book 3762 at page 2236), as a first deed of trust lien upon the improvements
comprising the Parking Garage; and (b) that certain Second Deed of Trust and Security
Agreement dated September 29, 1986 and recorded on September 29, 1986, among the Land
Records in Deed Book 2237, at Page 103, as a second deed of trust lien upon the improvements
compnsmg the Parking Garage

21. Entire Agreement; Effective Date.

(a) This Agreement, including E\hlbl'[S A. B and C attached hereto and made
a part hereof, contains and embodies the entire agreement of the parties hereto, and no
representations, inducements, or agreements, oral or otherwise, between the parties not contained
and embodied in said Agreement and exhibits shall be of any force and effect, and the same may
not be amended, modified, changed or terminated in whole or in part in any manner other than
by an agreement in writing approved by The County Board of Arlington County and duly signed
by all parties hereto properly authorized individuals.

(b)  This Agreement sh_all first be signed by Ballston and the entity signing the
Joinder and Consent hereto, and thereafter by the County. This Agreement shall be effective
upon the date executed by the County (the “Effective Date™).

[Signatures contained on following pages]
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IN WITNESS WHEREOF, the parties hereto have caused this Agfeement to be duty
executed and delivered on their behalf by duly authorized persons as of the day and year first
above written. :

COUNTY:

Approved as to form: THE COUNTY BOARD OF ARLINGTON
COUNTY, VIRGINIA, a body corporate

By:
County Attorney County Manager
Date:

'COMMONWEALTH OF VIRGINIA
COUNTY OF ARLINGTON

The foregoing instrument was acknowledged before me on this __  day of
September 2010, by as County Manager of Arlington County,
Virginia, a body corporate.

(SEAL)

Notary Public

My commission expires:
Registration ID Ne
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BALLSTON:

CONSORTIUM BALLSTON, LLC, a Delaware
limited liability company '

Attest: : By: Consortium Ballston Management, Inc., a
Virginia corporation, its Managing Member

By:
Name:
Title:
Date:
COMMONWEALTH OF VIRGINIA
COUNTY OF ARLINGTON
The foregoing instrument was acknowledged before me on this  day of
September 2010, by , the . of

Consortium Ballston Management, Inc., the Managing Member of CONSORTIUM
BALLSTON, LLC, a Delaware limited liability company.

(SEAL)

Notary Public

My commission expires:
Registration ID Ne
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JOINDER AND CONSENT

Macy’s Retail Holdings, Inc., formerly known as The May Department Stores Company,
a New York corporation (“MRH”), having an address of 7 W. Seventh Street, Cincinnati, Ohio
45202, joins herein for the purpose of evidencing its consent to the terms and conditions of this
Agreement, including, without limitation, the License, the performance by Ballston of the Work,
and to the County’s execution thereof, such consent to be applicable to MRH in connection with
and with respect to its interests in and to the Garage Parcel. MRH hereby represents that it is the
ground lessor under the Ground Lease, and that MRH has the right and authority to consent to
this Agreement as fee owner of the Garage Parcel. It is intended that all capitalized terms that
are used but not defined in this Joinder and Consent shall have the meanings ascribed to such
terms under the attached Parking Garage License Agreement.

MRH:

Attest: MACY’S RETAIL HOLDINGS, INC., formerly
' known as THE MAY DEPARTMENT STORES
COMPANY, a New York corporation

By:
Name:
Title:
Date:
STATE OF
COUNTY OF
The foregoing instrument was acknowledged before me on this __ day of
, 2010, by the of

MACY’S RETAIL HOLDINGS, INC., formerly known as THE MAY DEPARTMENT
STORES COMPANY, a New York corporation.

(SEAL)

Notary Public
My commission expires:
Registration ID Ne
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EXHIBIT A |
Legal Description of Parcel F-3 (RPC Ne 14059037)

Parcel -3, BALLSTON COMMON, as per Deed of Subdivision recorded July 27, 1998, in Deed Book 2912,
at Page 212, among the land records of Arlington County, Virginia, and as more particularly described as
follows:

All the land, property and space situated in Arlington County, Commonwealth of Virginia, at and above, but
not below, a horizontal plane at an elevation of 351.00 feet above sea level, which such plane constitutes the
lower limit of such land, property and space and at and below, but not above, a horizontal plane at an elevation
of 530.76 feet above sea level, which such plane constitutes the upper limit of such land, property and space
within and bounded by surfaces formed by projecting vertically upwards the boundaries of land with
dimensions on the surface of the earth described as follows:

Beginning at a point on the easterly line of Parcel C-1, Ballston Common, as recorded in Deed Book
2149, at Page 100, among the land records of Arlington County; said point being N. 21 deg. 36° 00”
E., 29.65 feet from the southeasterly comer thereof; thence with the easterly line of Parcel C-I N. 21
deg 36° 00” E., 50.48 feet to a point; thence through Parcel F-1, Ballston Common, the followmgf .
courses: N. 42deg 28’ 317 E., 26.96 feet S. 89 deg. 40° 29 E., 89.71 feet; S. 47 deg. 31° 297 E.,
117.33 feet, S. 42 deg. 28’ 31” W., 13.00 feet; S. 47 deg. 31° 29” E., 54.47 feet; S. 45 deg. 20° 09”
W., 121.48 feet and N. 47 deg. 31° 29” W., 214.26 feet to the point of beginning, containing 28,510
square feet or 0.6545 0 acres in plane at an elevation of 351.00 feet above sea level.

Parcels F-IA, F-1B and F-3, Ballston Commons, are a resubdivision of Parcel F-1, Ballston Common, per plat
and Deed of Resubdivision recorded in Deed Book 2149, at Page 100, corrected in Deed Book 2167, at Page
1256 and in Deed Book 2222, at Page 1541, among the aforesaid land records. Parcel F-1 is a “Benefited
Parcel” according to the reciprocal development agreements described below. Parcel F-3 is conveyed together
with such appurtenant rights as pertain to Parcels F-1A and F-1B.

TOGETHER WITH all easements, covenants and licenses in favor of Parcels F-IA, F-1B and F-3, as

“Benefited Parcels” according to (a) that certain Declaration of Covenants, Easements, and Restrictions made *
by The May Department Stores Company, a New York corporation, dated August 1, 1984, and recorded
September 26, 1984, in Deed Book 2153, at Page 629, as amended in Deed Book 2494, at Page 1319; (b) that
certain Easement Agreement between and among The May Department Stores Company, Ballston Common
Associates L.P., and the County Board of Arlington County, Virginia, dated May 6, 1985, recorded in Deed
Book 2178, at Page 1438; (c) that certain Construction, Operation and Reciprocal Easement Agreement.dated
April 15, 1985, and recorded May 31, 1985, in Deed Book 2178, at Page 1466, as amended in Deed Book
2960, at Page 1611; (d) that certain Second Declaration of Covenants, Easements and Restrictions made by
The May Department Stores company, a New York corporation, dated April 15, 1985, and recorded May 31,
1985, in Deed Book 2178, at Page 1653, (e) that certain Advisory Committee Agreement dated April 15, 1985,
and recorded May 31, 1985, in Deed Book 2178, at Page 1730; and (f) Declaration of Construction, Operation
and Reciprocal Easement Agreement dated July 29, 1999, and recorded on August 13, 1999 in Deed Book
3005, at Page 970, and as amended by First Amendment to Declaration of Construction, Operation and
Reciprocal Easement Agreement dated October 19, 2000 and recorded October 20, 2000 in Deed Book 3092,
at Page 41; and (g) Omnibus Pedestrian Bridge Easement Agreement dated August 13, 1991, and recorded on
August 30, 1991 in Deed Book 2488 at Page 47, confirmed by Confirmatory Agreement recorded in Deed
Book 2493, at Page 1566, among the land records of Arlington County, Virginia. '

AND BEING the same property conveyed to MR/PRU Ballston LLC by Deed recorded in Deed Book
3095, at Page 507, among the aforesaid County land records. '
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EXHIBIT B

Plan Showing License Area and Initial Improvements
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EXHIBIT C _
CONSTRUCTION RULES AND REGULATIONS

For purposes of this Exhibit C, the term "Contractor" shall mean Consortium Ballston, LLC and its
contractors and agents. Except as provided by the foregoing sentence, all capitalized terms in this
Exhibit C shall have the same meaning as provided for in the Parking Garage License Agreement.

1. CONTRACTOR'S TITLE TO MATERIALS No materials or supplies for the Work shall be
purchased by the Contractor or any subcontractor subject to any chattel mortgage or under a
conditional sale or other agreement by which an interest is retained by the seller. The Contractor
warrants that it has good title to, and that it will require all subcontractors to warrant that they have
good title to, all materials and supplies included as a part of the Work.

2. CLEANING UP The Contractor shall remove, as frequently as necessary, all refuse, rubbish,
scrap materials and debris from the site to the extent they are the result of the Contractor's operations
to the end that the site of the Work shall present a neat, orderly, and workmanlike appearance at all
times. At completion of the Work, but before final acceptance, the Contractor shall remove all
surplus material, falsework, temporary structures including foundations thereof, and debris of every
nature resulting from the Contractor's operations or resulting from any activity on the site related to
the Contractor's operations and put the site in a neat, orderly condition; if the Contractor fails to do
so, the County shall have the right to remove the surplus material, falsework, temporary structures
including foundation thereof, and debris, put the site in a neat, orderly condition, and charge the cost
to the Contractor.

3. UNSATISFACTORY WORK If any of the Work done, or material or equipment provided,
by the Contractor is unsatisfactory to the County, the Contractor shall, on being notified by the
county, immediately remove at the Contractor's expense such unsatisfactory Work or material or
equipment and replace the same with Work or material or equipment satisfactory to the County and,
in the event the Contractor fails within fifteen (15) days after receipt of written notice to remove
improper or unsuitable Work or material or equipment and replace it with suitable and satisfactory
Work or material or equipment, the County shall have the right, but not the obligation, to remove the
rejected Work or material or equipment and replace it with proper work or material or equipment at
the expense of the Contractor.

4, OSHA REQUIREMENTS The Contractor certifies that all material supplied or used in
carrying out the Work meets all occupational Safety and Health Administration (“OSHA”)
requirements, both Federal and those of the Commonwealth of Virginia; and further certifies that, if
the material delivered or used in the performance of the Work is found to be deficient in any of the
applicable state or federal occupational safety and health requirements, all costs necessary to bring
the material into compliance with the requirements shall be borne by the Contractor.

5. HAZARDOUS MATERIALS Arlington County is subject to the Hazard Communication
Standard, 29 CFR §1910.1200 (“Standard”). The Contractor agrees that it will provide or cause to
be provided Material Safety Data Sheets required under the Standard for all hazardous materials
supplied to the County or used in the performance of the Work. Such Material Safety Data Sheets
shall be delivered to the County no later than the time of actual delivery of any hazardous materials
to the County or use of such material in the performance of Work by'the Contractor or its
subcontractors, whichever occurs first. Container labeling meeting the requirements of the Standard
shall be appropriately affixed to the shipping or internal containers. The County reserves the right to
refuse shipments of hazardous materials not appropriately labeled, or when Material Safety Data
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Sheets have not been received prior to-or at the time of receipt of the shipment for use by the County
or for use by the Contractor, or whenever the material is delivered in a manner inconsistent with any
applicable law or regulation. The Contractor shall comply with all federal, state, and local laws
governing toxic and hazardous materials.

6. BOCA REQUIREMENTS The Contractor certifies that all material supplied or used in the
performance of the Work meets all current Building officials code of America (“BOCA”)
requirements, both national and those of the Commonwealth of Virginia; and further certifies that, if
the material delivered or used in the performance of the Work is found to be deficient in any of the
applicable state or national code requirements, all costs necessary. to bring the material into
compliance with the requirements shall be borne by the Contractor.

7. DEPARTMENT OF ENVIRONMENTAL SERVICES CONSTRUCTION STANDARDS
AND SPECIFICATIONS Unless otherwise provided for or amended herein, Work shall be
performed in accordance with the General conditions contained in the latest of the Arlington County
Construction Standards and Specifications and the Special Provisions, Spec1al Conditions, and

Special Designs as may be described on the plans for the project. A copy of the constructlon

Standards and Specifications may be purchased from the Department of Environmental Services,
Arlington, Virginia 22201.

8. SAFETY The Contractor shall comply with, and ensure that the Contractor's personnel and
subcontracted personnel comply with, all current applicable local, state and federal policies,
regulations and standards relating to safety and health, including, by way of illustration and not
limitation, the standards of the Virginia Occupational Safety and Health Administration for the
General Industry and for the Construction Industry, the Federal Environmental Protection Agency
Standards and the applicable standards of the Virginia Department of Environmental Quality.

The Contractor shall provide, or cause to be provided, all technical expertise, qualified
personnel, equipment, tools and material to safely accomplish the Work.

The Contractor shall identify to the County Project Officer at least one on-site person who is
the Contractor's competent, qualified, and authorized person on the worksite and who is, by training
or experience, familiar with policies, regulations and standards applicable to the Work being
performed. The competent, qualified and authorized person must be capable of identifying existing
and predictable hazards in the surroundings or working conditions which are unsanitary, hazardous
or dangerous to employees, shall be capable of ensuring that applicable safety regulations are
complied with, and shall have the authority and responsibility to take prompt corrective measures,
which may include removal of the Contractor's personnel from the Work site.

The Contractor shall provide to the County, at the County's request, a copy of the .
Contractor's written safety policies and safety procedures applicable to the scope of Work.

9. INSPECTION OF WORK The County and representatlves of any public authority having
jurisdiction shall, at all times, have access to the Work wherever it is in preparation or progress. The
Contractor shall provide suitable facilities for such access and for proper observation of the Work
and shall conduct all special tests required by the specifications, and any laws, ordinances or the
regulations of any public authority applicable to the Work.

10. INSPECTION OF MATERIALS All articles, materials, and supplies are purchased subject
to inspection on arrival at destination. The County reserves the right to return at the risk and expense
of the Contractor, all or part of the articles, materials, or supplies furnished contrary to specifications
and instructions.
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11. EXAMINATION OF COMPLETED WORK If the County requests it, the Contractor, at any
time before acceptance of the Work, shall remove or uncover such portions of the finished Work as
may be directed. After examination, the Contractor shall restore said portions. of the Work to the
standard required by the Specifications. Should the Work thus exposed or examined prove
acceptable, then the uncovering or removing, and the replacing of the covering or making good of the
parts removed shall be paid for as extra work, cut should the Work so exposed or examined prove
unacceptable, then the uncovering, removing and replacing shall be at the Contractor's expense.

12. PROTECTION OF WORK AND PROPERTY

a. The Cdntractor shall continuously maintain protection of all its Work from damage
and shall protect the County's property from injury or loss. The Contractor shall make good any such
damage, injury, or loss, except such as may be caused by agents or employees of the County.

b. The Contractor shall not place upon the Work, or any part thereof, any loads which
‘are not consistent with the safety of that portion of the Work.

C. The Contractor shall be responsible for the preservation of all public and private
property, trees, monuments, etc., along and adjacent to the street and/or right-of-way, and shall use
every precaution to prevent damage to pipes, conduits and other underground structures, curbs,
pavements, etc., except those to be removed or abandoned in place and shall protect carefully from
disturbance or damage all monuments and property marks until an authorized agent has witnessed or
otherwise referenced their location and shall not remove them until directed. Any damage which
occurs by reason of the operations under this Contract shall be completely repaired by the Contractor
at the Contractor's expense.

d. The Contractor shall shore, brace, underpin, secure, and protect, as may be necessary,
all foundations and other parts of existing structures adjacent to, adjoining, and in the vicinity of the
site that may be affected in any way by excavations or other operations connected with the Work
embraced in this Contract. The Contractor shall be responsible for the giving of any and all required
notices to any adjoining or adjacent property owned or other party before commencement of any
Work. The Contractor shall indemnify and save the County harmless from any damages on account
of settlements or loss of all damages for which the county may become liable in consequence of such
injury or damage to adjoining and adjacent structures and their premises.

e In an emergency affecting the safety of life or of the Work, or of adjoining property,
the Contractor, without special instruction or authorization from the County, is hereby permitted to
act, at the Contractor's discretion, to prevent such threatened loss or injury, and the Contractor shall
so act without appeal, if so instructed or authorized.

f. The Contractor shall not use the Parking Garage for storage or containment of
construction debris or as a disposal area for debris in any manner.

13. SIMULTANEQUS CONSTRUCTION

a. ~ The County reserves the right to let contracts for the performance of other
construction-related Work at the Parking Garage simultaneously with the performance of the Work.
The Contractor shall afford other contractors reasonable opportunity for the introduction and storage
of their materials and the execution of their Work, and shall properly connect and coordinate its
Work with the Work of other such contractors.

b. If the Contractor or any of the Contractor's subcontractors or employees cause loss or
damage to any other contractor in the Parking Garage, the Contractor agrees to settle or make every
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effort to settle or compromise with such contractor. If such contractor sues the County on account of
any loss so sustained, the County shall notify the Contractor, who shall indemnify and save the
County harmless against any expense, claim or judgment arising therefrom, including reasonable
attorney's fees. '

14. MATERIALS FURNISHED BY THE CONTRACTOR Unless otherwise specified, all
materials and equipment incorporated in the Work shall be new. All worl\manshrp shall be
accomplished by persons quallﬁed in the respective trades.

15. MANUFACTURER'S DIRECTIONS Manufactured articles material, and equipment shall
be applied, installed, connected, erected, used, cleaned, and conditioned in accordance with the
manufacturer's directions as approved by the County, unless herein specified to the contrary.

16. CUTTING. PATCHING, AND DIGGING The Contractor shall do all cutting, fitting, or
patching of the Work that may be required to make its several parts come together properly and fit it
to receive or be received by work of other contractors as shown upon or reasonably implied by the

Drawings and Specifications for the completed project. The Contractor shau not endanger any. work .. e
by cutting, digging, or otherwise, and shall not cut or alter the \Nork of ny’other contractor except | -

w1th the consent of the County.

17. CONDITIONS AT THE SITE The Contractor shall make all necessary 1nvest1gat10ns to
determine the existence and locations of all utilities. The Contractor will be held responsible for any-.

damage to and for maintenance and protection of existing utilities and structures of both pubhc and' :

private ownership.

18. PUBLIC CONVENIENCE The Contractor shall at all times so conduct its Work as to ensure o

the Least possible obstruction to traffic and inconvenience to the general public and the residents in
the vicinity of the Work. Traffic shall be maintained by use of barricades and flagmen as directed by -
the County. No road or street shall be closed to the public except with the permission of the County.
Fire hydrants and the standpipe system, including all connections, on or-adjacent to the Work shall be
kept accessible to fire fighting equipment at all times. Temporary provisions shall be made by the
Contractor to ensure the use of sidewalks and the proper functioning of all' gutters, drainage mlets
drainage ditches, and irrigation ditches, which shall not be obstructed. :

19. ACCIDENT PREVENTION The Contractor shall exefcise proper precautlon at all times for S

the protection of persons and property and shall be responsible for-all damages to persons and
property either on or off the site, which occur as a result of the Contractor's prosecution of the Work.
The safety provisions of applicable laws, including those of the Occupational Safety and Health
Administration, and building and construction codes shall be observed,-and the Contractor shall take
or cause to be taken such additional safety and health measures as the County may determine to be
reasonably necessary. Machmery, equipment, and all hazards shall be guarded in accordance with
the safety provisions of the "Manual of Accident Prevention" published by the Associated General
Contractors of America, Inc., to the extent that such provisions are not in conflict with applicable
local laws. The Contractor is directed to the "Rules and Regulations Governing Construction,
Demolition and All Excavation" and adopted by the Safety Codes Commission of Virginia, 1966, or
latest edition, covering requlrements for shoring, bracing, and sheet piling of trench excavations.

-20. SANITARY PROVISIONS The Contractor shall provide and maintain such sanitary
accommodations for the use of the Contractor's employees and those of its subcontractors as may be

necessary to comply with the requirements and regulations of the local .and State departments of
health. '
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21. USE OF PREMISES Contractor and all subcontractors shall pay all parking fees associated
with their fleet's parking. '

Contractor shall confine its apparatus, materials, equipment, tool cribs, field offices and
operations to areas designated by the County. The Parking Garage shall not be unreasonably
encumbered with materials and equipment. Neat and orderly stockpiling and other operations shall
be maintained and debris shall be regularly removed from site. Contractor shall not load or permit
any part of structure to be loaded with weight that will endanger structural integrity or safety of
facility. Contractor's access to the project area will be via the Randolph Street entrance only, unless
special provisions are otherwise agreed upon by the owner.

Parking Garage shall remain in operation during entire construction period. Contractor shall
provide all barricades, lights, noise and dust barriers and such other necessary precautions for safety
of employees and public and shall comply with all applicable provisions of federal, state and local
laws, ordinances and requirements.

Owner, tenants and general public occupancy of the Parking Garage shall not be disturbed
without authorization from the Owner. Owner, tenants, and public will occupy the Parking Garage
during construction. Therefore, Contractor shall provide adequate protection to ensure public safety.

Contractor shall coordinate with the Owner the sequence of all work and any specific work
restrictions related to the number of parking spaces or levels that can be occupied by the Contractor
at any given time, as well as the shutdown of any stair tower access or use by the public.

Use of Utilities, such as water and power, must be approved by and coordinated with Owner.

There shall be no work by the Contractor in the Parking Garage between Thanksgiving Day
and New Year’s Day.

22. INSTRUCTIONS FOR CONTRACTORS

a. Contractor shall provide the County's designated representative (the "Facility Rep")
with a list of all subcontractors working in the facility, and a projected construction schedule.

b. . All deliveries of construction material shall be coordinated with the Facility Rep, and
shall be made only at entrances assigned by the Facility Rep.

C. Contractor shall be responsible for all costs associated with the immediate removal of
all construction debris, packing materials, cartons and similar waste and legal disposal of such waste
off-site. No building containers shall be used for such waste." Failure to adhere to this requirement
will result in the County contracting for removal and disposal of waste left by the Contractor at
Contractor's expense.

d. Contractor and subcontractors shall be responsible for their own security .

€. Contractor must notify the Facility Rep, in writing, the names of those persons
working in the building after normal business hours.

f. Any damages to the doors, walls, paint, clevators, domestic water, or any other part
of the facility caused by the Contractor or the Contractor's agents during service provision, delivery,
setup or equipment installation shall be repaired or caused to be repaired by the county at the
Contractor's expense unless such repairs are made by the Contractor within ten days of the date of
- damage to the satisfaction of the Facility manager and owner.
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g. Construction personnel shall not eat/congregate in arcas of the facility not under
construction or in the mall adjacent to the facility.

h. All doors leading into the mall and lobby areas shall be closed at ail times during the
Work. '

1 All debris and trash created by Construction personnel in common areas shall be
cleaned up immediately; personnel may not wait to the end of the day to clean up.

J. Use of personal radios by construction personnel is not permitted.

k. Construction personnel will not be allowed to Work or go into the common area

during mall operating hours.

1 Elevators which are designated for the mall and Parking Garage shall not be used by
construction personnel for any purposes.

23. ACCESS FOR CONSTRUCTION PERSONNEL ‘ N
a. All deliveries of material, and arrivals and departufes of ‘bbn’struc’tioh per'sdhr:l.el.;’ shall

proceed through the east entrance and exit of the facility. Any specific route through the garage shall
be coordinated and approved by the Facility Rep at least 48 hours in advance.

b. Construction and delivery personnel shall not make or permit any improper,
objectionable or unpleasant noises or odors in the building, as determined by the Facility Rep, or
otherwise interfere in any way with persons having business within the facility.

24 DELIVERIES/MOVING

a. Deliveries of supplies shall be made to the designated loading areas. Delivery
vehicles shall not be left unattended for extended periods of time.

b. - Deliveries requiring routing through common areas other than designated areas must
be pre-arranged with Facility Manager, and are subject to approval by the Facility Manager as to the
time, method and routing of movement, and as to limitations for safety and other concerns which

_may prohibit any article, equipment or other item from being brought into the building. Contractor
shall assume all risks for damage to articles moved and injury to persons engaged in such movement,
including equipment, property and personnel damaged or injured as a result of acts in connection-
with delivery or move from the time of entering the property to completion of Work.

25. BARRIERS AND ENCLOSURES The Contractor shall be responsible for supplying and
maintaining traffic barriers. Barriers shall be adequately sized to be visible to motorists and shall be
situated to provide a suitable barrier to pedestrians.

26. SECURITY Contractor shall be responsible for security of Work. Contractor shall construct
and maintain pedestrian walkways, railing and fences in strict accordance with all applicable codes
for protection of pedestrians.

27. SAFETY Any combustion-run devices shall conform to applicable Arlington County and
OSHA regulations.

28. TEMPORARY CONTROLS

a. Noise Control. All noise levels shall comply with local ordinances. If necessary, due
to unacceptable noise levels, Contractor shall be required to furnish all labor, material, equipment,
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supervision, and incidentals necessary to install a full height plywood and fiber board noise reduction
barrier.

b. Dust Control. Contractor shall furnish all labor, materials, equipment, supervision,
and incidentals necessary to install and maintain full height dust proof partitions to contain dust and
debris within the Work area.

C. Debris Control. The Contractor shall be responsible for the control and removal of
all debris from the job site on a daily basis. The Contractor shall not stockpile debris on the
supported floor slab- The Contractor shall comply with all applicable laws concerning the proper
disposal of all construction related debris. ‘

29. TRAFFIC REGULATION Facility Rep shall provide and utilize traffic signs necessary to
inform, direct, and notify the general public of any inconveniences or delays due to the restoration
Work. :

30..  FIRE STANDPIPE SYSTEM The fire standpipe system shall remain operational at all times
and meet fire department codes. The Contractor shall protect the fire standpipe system against any
damage caused by their Work or their subcontractor's work. Any such damage shall be repaired
immediately at the Contractor's expense.

31. LIFE SAFETY SYSTEM Contractor shall exercise caution to prevent accidental tripping of
life safety call button system located on column faces.

32. CONTRACT CLOSEOUT

a. Contractor shall keep premises free from accumulation of waste materials or rubbish
caused by workers or Work.

b. At completion of Work, replace damaged glass, remove dirt, paint, excess putty, and
other foreign material, from both sides of all-glass, and clean both surfaces. Contractor shall clean
all fixtures and equipment including mechanical grilles, louvers and heating units. Contractor shall
remove all spots, paint, soil, plaster, writing, droppings, or other foreign material, from all Work, and
remove all temporary protection from all Work.
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