ARLINGTON COUNTY, VIRGINIA

County Board Agenda Item
Meeting of July 9, 2011

DATE: June 21, 2011

SUBJECT: Amendments to the County Purchasing Resolution to Establish Procedures governing
the use of Design-Build and Construction Management approaches for Construction Contracting.

C. M. RECOMMENDATION:

Adopt the proposed attached amendments to the Arlington County Purchasing Resolution to
be effective upon the date of adoption by the County Board.

ISSUES: These are new procurement methodologies for the County and the County’s Purchasing
Resolution provisions for these procurements must satisfy state procurement regulations.

SUMMARY: The proposed amendments set forth the procedures to govern procurements using a
design-build or construction management approach, providing an additional procurement / project
delivery tool for the County as it implements the capital improvement program. State enabling
authority allows the County to procure construction on a design-build or construction management
basis, provided the County has the personnel and expertise to use these methods and that the County
has adopted by resolution written procedures governing the selection, evaluation, and award of such
contracts.

DISCUSSION: While competitive sealed bidding remains the preferred method of construction
contracting, County staff have determined that contracting for construction on either a fixed price or
not-to-exceed price design-build or construction management basis may be advantageous for certain
projects.

The potential advantages of design-build and construction management over the traditional “design-
bid-build” method, which utilizes competitive sealed bidding, include: the ability to consider best
value or a negotiated price (vs. acceptance of the lowest “lump sum” bid); combining time-critical
project activities under one contract; acceleration of the project schedule; reducing the number of
managing parties; shifting or reducing the County’s risks, and potentially reducing the project’s
overall costs. However, the procurement process for design-build or construction management
projects generally will take more time than the traditional bidding process.
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The procurement process, detailed in the attached amendments, includes: prequalification of firms
under a RFQ process; issuing a Request for Proposals to those prequalified firms; and evaluating
proposals received under a two step process. The first step is evaluation of technical proposals from
the prequalified firms and ranking of the proposals using criteria listed in the RFP. Step two is
opening of separate, sealed price proposals and using separate criteria from the RFP to make a
determination of which firm provides the best value to the County.

State law requires that prior to making a determination as to the use of design-build or construction
management for a specific construction project, the County must employ, or contract with, a
licensed architect or engineer with professional competence appropriate to the project to advise the
County regarding the use of design-build or construction management for that project and to assist
in the solicitation process. The County has a robust suite of professional firms, both traditional AE
and CM firms under contract. Additionally, the County currently employs many professional
architects and engineers who have the technical capability of managing these types of projects,
some of whom have direct design-build/construction management experience in their professional
work history. In the situation where staff in the sponsoring agency does not have the requisite
expertise, then a consultant can be selected from one of the County’s contracted consulting firms for
assistance with contracting and project management services.

While this authority could be utilized to deliver many types of projects, initially it is likely to be
used for transportation infrastructure and subsequently other County facilities and infrastructure.
The County’s Division of Transportation staff includes experienced planners and engineers who
have recently gained significant experience working with a professional firm to manage the design
and delivery of major transportation projects. The Rossyln Station Access Improvement project, a
second entrance to the Rosslyn Metrorail station, which is currently under construction, is perhaps
the best example. Current staff also participated in the design and construction of the Ballston East
Entrance Improvements and the Shirlington Transit Center, which was a design-build project under
WMATA'’s sponsorship. The County’s Facility Design and Construction Bureau staff includes
licensed engineers and architects, who also have significant experience managing private and public
sector projects delivered through either design build or construction management contracts. Finally,
the senior management of the Department of Environmental Services includes licensed
professionals with experience in managing complex design-build and construction management
projects. In some instances, however, particularly very large and new types of projects, it is likely
that the County staff will need to be augmented by new employees or consultants, who have
expertise in the type of project being developed with the alternative procurement methodology.

In order to solicit and contract for construction on either a design-build or construction management
basis, state law requires that the County adopt procedures that govern the selection, evaluation and
award of those types of contracts. The attached proposed amendments to the Purchasing Resolution
create the procedures, which use the two-step competitive negotiation process discussed earlier for
selection of the fully qualified offeror determined to provide the best value to the County.

Prior to the issuance of a Request for Proposal for any design-build or construction management
contract, the Purchasing Agent must determine in writing that a design-build or construction
management contract is more advantageous for the construction project than competitive sealed
bidding, that there is benefit to the County in using a design-build or construction management
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contract, and that competitive sealed bidding is not practical or fiscally advantageous. Once such a
determination is made, the process outlined in the procedures is undertaken.

Adoption of the amendments to the Purchasing Resolution is recommended.

FISCAL IMPACT: Adopting the amendments to the Purchasing Resolution to create these new
procurement methodologies for project delivery does not have any fiscal impact. Utilization of
these methodologies is likely to save time in delivery of projects and may result in cost savings. In
some circumstances, however, it may be necessary for the County to hire additional staff or
consultants with expertise with either these delivery methods or particular types of projects which
could increase soft costs.
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AMENDMENTS TO
ARLINGTON COUNTY PURCHASING RESOLUTION
TO BE EFFECTIVE UPON ADOPTION BY THE COUNTY BOARD

TEXT OF PROPOSED AMENDMENTS
(New text is bold and underlined. Deleted text is lined through.)

AMENDMENTS TO PURCHASING RESOLUTION

L. The following sections of the Purchasing Resolution are amended as follows:

X %k X
1-201 Definitions

* %k ok

10) Design-Build Contract means a contract between the County and another partv in

which the party contracting with the County agrees to both design and build the structure,
roadway or other item specified in the contract.

* kX

4-102 Competitive Negotiation

€8 Competitive Negotiation For Goods or Services Other Than Professional Services

A. Conditions for Use: Upon a determination made in advance by the
Purchasing Agent and set forth in writing that competitive sealed bidding is either
not practicable or not fiscally advantageous to the public; goods, services, or
insurance may be procured by competitive negotiation. The writing shall document
the basis for this determination.

Construction may be procured only by competitive sealed bidding, except that
competitive negotiation may be used in the following instances upon a determination
made in advance by the Purchasing Agent and set forth in writing that competitive
sealed bidding is either not practicable or not fiscally advantageous to the public,
which writing shall document the basis for this determination:

i. for the construction, alteration, repair, renovation or demolition of
buildings when the contract is not expected to cost more than $1,500,000; e

ii. for the construction of highways and any draining, dredging, excavation,
grading or similar work upon real property:; or

iii. for construction contracts awarded on a fixed price or not-to-exceed
price design-build or construction management basis in accordance with the
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requirements of §2.2-4308 of the Code of Virginia, and the procedures set forth
in 8§4-102 (3) below.

B. Request for Proposal: The Purchasing Agent shall issue a written Request for
Proposal indicating in general terms that which is sought to be procured, specifying
the factors which will be used in evaluating the proposal and containing or
incorporating by reference the other applicable contractual terms and conditions,
including any unique capabilities or qualifications which will be required of the
contractor.

C. Public Notice: Public notice of the Request for Proposal shall be given at least
ten days prior to the date set for receipt of proposals by publication in a newspaper of
general circulation in the area in which the contract is to be performed. In addition,
proposals may be solicited directly from potential contractors.

D. Receipt of Proposals: Proposals shall not be public and no proposals shall be
handled so as to permit disclosure of the identity of any offeror or the contents of any
proposal to competing offerors during the process of negotiation.

E. Selection and Award: Selection shall be made of two or more offerors deemed to
be fully qualified and best suited among those submitting proposals, on the basis of
the factors involved in the request for proposal, including price if so stated in the
request for proposal. Negotiations shall then be conducted with each of the offerors
so selected. Price shall be considered, but need not be the sole determining factor.
After negotiations have been conducted with each offeror so selected, the County
shall select the offeror which, in its opinion, has made the best proposal, and shall
award the contract to that offeror. When the terms and conditions of multiple awards
are so provided in the Request for Proposal, awards may be made to more than one
offeror. Should the County determine in writing and in its sole discretion that only
one offeror is fully qualified, or that one offeror is clearly more highly qualified than
the others under consideration, a contract may be negotiated and awarded to that
offeror.

* % ¥

(3) Competitive Negotiation for Acquisition of Construction on a Fixed Price or
Not-to-exceed Price Design-Build or Construction Management Basis. Upon a
written determination made in advance by the Purchasing Agent that for a
specific construction project (i) a design-build or construction management
contract is more advantageous than a competitive sealed bid construction
contract; (ii) there is a benefit to the public body by using a design-build or
construction management contract; and (iii) competitive sealed bidding is not
practical or fiscally advantageous, such design-build or construction
management contract may be procured under the procedures set forth in §4-
102 (1), in addition to the following procedures:
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A. Prior to making a determination as to the use of design-build or
construction management for a specific construction project, the County
shall employ, or contract with, a licensed architect or engineer with
professional competence appropriate to the project to advise the County
regarding the use of design-build or construction management for that
project and to assist in the preparation of the Request for Qualifications
(RFQ) and Request for Proposals (RFP) and the evaluation of such

qualifications and proposals.

B. Upon approval of the Purchasing Agent of the use of design-build or
construction management contract for a specific construction project,
the Purchasing Agent shall appoint a Selection Advisory Committee of
not less than three (3) members, one of whom shall be the architect or

engineer employed by or under contract with the County pursuant to
subsection A.

C. The Purchasing Agent shall issue a notice of Request for Qualifications
(RFQ) from potential offerors by posting on a public bulletin board and
advertising in a newspaper of general circulation in the County at least
ten (10) days preceding the last day set for the receipt of qualifications.
In addition, qualifications may be solicited directly from potential
offerors. The RFQ shall indicate in general terms that which is sought to
be procured, specifying the criteria which will be used in evaluating the
potential offerors’ qualifications, and containing or incorporating by
reference the other applicable contractual terms and conditions,
including any unique capabilities or qualifications which will be required
of offerors. The RFQ shall request of potential offerors only such
information as is appropriate for an objective evaluation of all potential
offerors pursuant to such criteria. The Purchasing Agent shall receive
and consider comments concerning specifications or other provisions in

the request for qualifications, prior to the time set for receipt of
qualifications.

The Selection Advisory Committee shall evaluate each responding

potential offeror’s qualifications submittal and any other relevant
information, and shall select a minimum of two (2) offerors deemed fully
qualified and best suited on the basis of the criteria contained in the
RFQ. An offeror may be denied prequalification only upon those
grounds specified in Section 4-101(2)F herein. At least thirty (30) days
prior to the date established for the submission of proposals, the
Purchasing Agent shall advise in writing each potential offeror whether
that offeror has been selected. In the event that a potential offeror is not
selected, the written notification to such potential offeror shall state the

reasons therefor.
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D. The Purchasing Agent shall issue a Request for Proposals (RFP) to the
selected offers at least ten (10) days prior to the date set for receipt of

proposals. The RFP shall include and define the requirements of the
specific construction project in areas such as site plans, floor plans,
exterior elevations, basic building envelope materials, fire protection
information plans, structural, mechanical (HVAC) and electrical
systems, and special telecommunications, and such other requirements
as the Purchasing Agent deems appropriate for the construction project.
In the case of a construction management contract, the RFP shall also
define the pre-design, design phase, bid phase and/or construction phase
services to be performed by the construction manager. The RFP shall
also specify the criteria to be used by the Selection Advisory Committee
to evaluate proposals. The Purchasing Agent shall receive and consider
comments concerning specifications or other provisions in the request

for qualifications, prior to the time set for receipt of qualifications.

The RFP shall be evaluated under a two-step process. Each offeror shall
submit a cost proposal and a technical proposal. Cost proposals shall be
sealed separately from technical propoesals. Cost proposals shall include
a lump sum or guaranteed maximum price (GMP) for all requested

services. Upon receipt of an offeror’s technical and cost proposals. the
offeror’s cost proposal shall be secured by the Purchasing A ent and

kept sealed until evaluation of all technical proposals is completed.
The Selection Advisory Committee shall evaluate each technical proposal

and select two (2) or more offerors deemed to be fully qualified and best

suited among those submitting proposals based on the criteria set forth
in the RFP for further consideration. The Selection Adyvisory Committee

shall hold discussions with each of the selected offerors exercising care to
discuss the same owner information with each offeror. In addition. the

Selection Advisory Committee shall not disclose any trade secret or

roprietary information for which the offeror has invoked protection

pursuant to §2.2-4342 F of the Code of Virginia.

Upon completion of the discussions, the Selection Advisory Committee
shall determine whether any changes to the proposals should be

requested to correct errors or omissions or to clarify ambiguities, or to
incorporate project improvements or additional details identified by the
Commiittee during its review. Offerors may submit revised technical
proposals, as well as sealed modifications to their cost proposals. The
Selection Advisory Committee will complete its evaluations of the revised
technical proposals. Upon completion of the technical review, the
Purchasing Agent shall publicly open and tabulate the cost proposals
including any modifications submitted by an offeror. Following opening
of the cost proposals, the Selection Advisory Committee shall make its
recommendation to the Purchasing Agent based upon the criteria
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included in the RFP. Award shall be made to the fully qualified offeror
determined to offer the best value in response to the RFP.

Should the Purchasing Agent determine in writing that only one offeror
is fully qualified, or that one offeror is clearly more highly qualified than
the other offerors under consideration, a contract may be negotiated and

awarded to that offeror.

E. Any GMP construction management contract, shall include contract
terms providing that 1) not more than 10% of the construction work

(measured by cost of the work) shall be performed by the Construction
Manager with its own forces and 2) that the remaining 90% of the

construction work shall be performed by subcontractors of the
construction manager which the construction manager shall procure by
competitive sealed bidding or competitive negotiations.

F. The Purchasing Agent may promulgate such additional procedures, not
inconsistent with the provisions of this Section, and consistent with the
procedures for the procurement of nonprofessional services through
competitive negotiation, as deemed necessary and appropriate to effect

the selection an evaluation of offers and the award of design-build and
construction management contracts.

3) (4) Purchase of Insurance. Upon a written determination made in advance by

the Purchasing Agent that competitive negotiation for the purchase of insurance is
either not practicable or not fiscally advantageous, insurance may be procured through
a licensed agent or broker who shall be selected in the same manner provided for in
Section 4-102 (1), above.

II. In section 1-201, a new sub-section 10 is added to such section as provided above and the
existing subsection 10 and all following subsections shall be renumbered accordingly.

1. The sections and subsections of the Purchasing Resolution not specifically amended above
shall remain in full force and effect.
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