
  

 

County Manager:  
 
County Attorney: 
 
Staff:  Diane Probus, PRCR 

 ARLINGTON COUNTY, VIRGINIA 
 

 
 
 
DATE:  June 22, 2011 
 
SUBJECT:  Construction Agreement between the County Board and Paradigm Development 
Company (PDC), Buckingham Commons II Associates, LLC, Buckingham Market Apartments, 
LLC, Buckingham Parcel D Associates, LLC, and Buckingham M.I. Apartments, L.P. for the 
construction of a public park on County-owned land. 
 
C. M. RECOMMENDATION: 
 

Authorize the County Manager to execute the Construction Agreement between the 
County Board and PDC, Buckingham Commons II Associates, LLC, Buckingham 
Market Apartments, LLC, Buckingham Parcel D Associates, LLC, and Buckingham M.I. 
Apartments, L.P., to obtain bids, enter into a construction contract, and perform 
construction management of the selected general contractor that may construct the Park 
Project, subject to the final review and approval of the Construction Agreement by the 
County Attorney. 

 
ISSUES:  County Board authorization is necessary for the County Manager to execute the 
Construction Agreement on behalf of the County Board. 
 
SUMMARY:  On June 9, 2007, the County Board enacted Site Plan #405, which governs the 
redevelopment of the Buckingham Villages.  Condition 76 of that Site Plan requires PDC and the 
other entities noted (“the Developer”) above to design, conduct a bidding process for 
construction services, and construct a public park at Buckingham Village I on County-owned 
land (“the Park Project”).  The Construction Agreement attached hereto as Attachment 1 
provides additional detail to the basic terms of the Site Plan relating to Park Project design and 
construction.  The Developer will construct the Park Project, at the County’s option and expense, 
and the County will pay for the construction through reimbursement to PDC.  The Site Plan and 
the Construction Agreement give the County the right to build the Park Project itself if the 
County is dissatisfied with the Developer’s bidding process or the contractor selected by the 
Developer. 
 
BACKGROUND:  On June 9, 2007, the County Board approved Site Plan #405 for the 
Buckingham Villages Project.  Site Plan #405 includes detailed conditions regarding the 
development of the Park Project within the Buckingham Village I project.  The following 
requirements have been met or will be met with the adoption and implementation of this 
Construction Agreement: 

County Board Agenda Item 
Meeting of July 9, 2011  

49. A.
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Board Motion #6 for Agreement of Sale – Open Space/Park:  The County acquired land for street 
and park improvements from Paradigm in Buckingham Village I in October 2009 for a total cost 
of $14.8 million. 
 
Site Plan Condition #76 for Public Park Improvements and Design of Public Park:  Condition 
#76 is split into four sections:  Design of the Public Park, Construction of the Public Park, 
Maintenance of the Public Park, and Naming of the Public Park.  As required by the terms of the 
Condition, PDC developed the final park design which the County has reviewed and approved.  
PDC presented the landscape plans to the Buckingham Community Civic Association, the 
Buckingham-Gates Tenants Association and the Park and Recreation Commission in March 
2009.  Based on community and staff feedback, PDC modified the plans, including an expanded 
playground designed for children from preschool to age 12, the addition of four picnic tables, 
and the removal of a crosswalk from a grass open space that would have reduced green space. 
 
The Developer has completed the design of the Park Project and is pursuing completion of the 
other three sections of Condition #76.  This Construction Agreement document defines the 
construction process and the responsibilities of the Developer and the County for completion of 
the Park Project.  Buckingham Commons II Associates, LLC, Buckingham Parcel D Associates, 
LLC, Buckingham M.I. Apartments, LLC; and Buckingham Market Apartments will be 
responsible for the continued maintenance of the Park after its completion, pursuant to a Deed of 
Covenants to Maintain Public Park and License for Access which will be finalized prior to 
completion of the Park Project’s construction.  PDC has endorsed a Park name which will come 
before the County Board as a separate future Board action. 
 
DISCUSSION:  This Construction Agreement sets forth the tasks with timelines that the 
Developer and the County will follow to achieve construction of the Park Project.  The 
Construction Agreement follows the sequence set forth in Condition #76, but also includes 
additional details for processes and procedures used in standard County construction contracts. 
 
Concurrent with the Board’s consideration of this Report and the Construction Agreement, the 
Developer is seeking a minor Site Plan amendment to modify the Park Project completion 
deadline.  The Site Plan current requires completion of the Park Project by the date of the 
issuance of the first Certificate of Occupancy for Building B, but the Developer wants the 
deadline to be the date of the issuance of the master Certificate of Occupancy for Building B.  It 
is the understanding of the County staff that the Planning Division has agreed to recommend the 
Developer’s requested deadline to the Board, thus the Construction Agreement reflects that 
revised date in anticipation of the Board agreeing with Planning Division staff.  In the event that 
the Board decides not to modify the Park Project completion deadline or modifies that deadline 
to something other than the date of the issuance of the master Certificate of Occupancy, the 
Construction Agreement must be modified accordingly prior to its execution by the Manager. 
 
FISCAL IMPACT:  The Park Project’s construction, approved in the FY 2009 – 2014 CIP, will 
be funded with IDA Revenue Bonds.  Associated debt service costs have been included in the 
adopted FY 2012 budget.  The County has budgeted $850,000 for the Park Project’s 
construction. 
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Responsibility for inspection, maintenance, repair, and replacement of the Park Project and its 
facilities will be assumed by Buckingham Commons II Associates, LLC, Buckingham Parcel D 
Associates, LLC, Buckingham M.I. Apartments, LLC, and Buckingham Market Apartments, 
LLC, pursuant to a Deed of Covenants to Maintain Public Park and License for Access which 
will be finalized and brought to the County Board for acceptance prior to final acceptance of the 
Park Project by the County Manager. 
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CONSTRUCTION AGREEMENT 
 

This CONSTRUCTION AGREEMENT (hereinafter “Agreement”) is dated this ___ day of 
_____________, 2011, among the County Board of Arlington County, Virginia (hereinafter referred to as 
“the County”), Paradigm Development Company (hereinafter referred to as “PDC”), Buckingham 
Commons II Associates, LLC, Buckingham Market Apartments, LLC, Buckingham Parcel D Associates, 
LLC, and Buckingham M.I. Apartments, L.P. (collectively, “the Parties”). 
 
WHEREAS, on June 9, 2007, the County enacted an Ordinance pursuant to an application by 4319 North 
Pershing Drive Apartment Investors, LLC, by PDC, for Site Plan #405 on file in the Office of the Zoning 
Administrator, for a special exception for a site plan for certain property then known as Buckingham 
Section Nine (the “Site Plan”), currently known as Parcels A, B, C, D and E and currently consisting of 
RPC #s 20024240, 20024241, 20024242, 20024243, and 20024245 and 20024246 (collectively, “Site Plan 
Property”); and 
 
WHEREAS, the Site Plan requires PDC, Buckingham Commons II Associates, LLC, Buckingham Parcel 
D Associates, LLC, and Buckingham M.I. Apartments, L.P. (collectively “the Developer”) and 4319 
North Pershing Drive Apartments Investors, LLC, as original the Site Plan applicant, to obtain bids and 
manage the construction of a public park on a portion of the Site Plan Property (hereinafter referred to as 
the “Park Project”) on County-owned land; and 
 
WHEREAS, the Site Plan requires the Developer, at its own expense, to design the Public Park and 
coordinate with the County’s Department of Parks, Recreation and Cultural Resources (“PRCR”) to 
further refine the park design and various park elements in accordance with design standards and 
procedures generally applicable to parks in Arlington County, Virginia; and 
 
WHEREAS, the Site Plan requires the Developer to construct, at the County’s option and expense, 
through reimbursement to PDC, the Park Project; and 
 
WHEREAS, by Deed of Temporary Construction Easement, dated October 13, 2009, the County 
conveyed a temporary construction easement to Buckingham Parcel A Associates, LLC, for the purposes 
of demolition, development and construction activities on the Site Plan Property; and 
 
WHEREAS, by an Assignment of Deed of Temporary Construction Easement, dated October 13, 2009, 
Buckingham Parcel A Associates, LLC, assigned all of its rights under the Deed of Temporary 
Construction Easement referenced hereinabove to Buckingham Parcel D Associates, LLC; and 
 
WHEREAS, on June 9, 2007, the County approved, on a sole-source basis, the selection of PCC, the 
construction management company affiliated with PDC, to obtain bids and perform construction 
management of the selected general contractor that may construct the Park Project pursuant to the terms of 
the Site Plan and this Agreement; and 
 
WHEREAS, the Site Plan requires that the Developer obtain the County Manager’s approval of a final 
park design and detailed landscape plan for the entire Park Project prior to the issuance of a demolition 
permit for Building B in Buckingham Village 1; and 
 
WHEREAS, the Site Plan requires the Developer to have submitted the final park design and park 
landscape plan to the Buckingham Community Civic Association, the Buckingham-Gates Tenant 
Association, and the Park and Recreation Commission for review and comment prior to submission of 
those documents to the County Manager for approval; and 
 
WHEREAS, the Site Plan requires that the Developer deliver the final park design, the park landscape 
plan, including all types of passive recreational amenities and site elements in the landscape plan, together 
with a cost estimate for construction of the park as designed, to the County Manager for prior written 
approval to ensure that the improvements are consistent with design and safety standards approved by 
PRCR; and 
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WHEREAS, the Site Plan requires that the Developer include changes or revisions that the County 
Manager may request to the final park, which are consistent with the approved site plan drawings dated 
March 30, 2007, and revised drawings dated May 30, 2007; and 
 
WHEREAS, the Developer has submitted, and the County Manager’s designees approved in writing, a 
landscape plan dated March 12, 2010 (approved by the Planning Division Chief of the Department of 
Community Planning, Housing and Development on March 27, 2010), the final civil engineering plan 
dated December 7, 2009 (approved by the Director of the Department of Environmental Services on 
February 5, 2010), the Landscape Architectural Specifications Manual dated January 19, 2011 (approved 
by the Planning Division Chief of the Department of Community Planning, Housing and Development on 
April 15, 2011), and Construction Documents dated January 19, 2011 (approved by the Planning Division 
Chief of the Department of Community Planning, Housing and Development on April 15, 2011), 
 

W I T N E S S E T H: 
 
NOW, THEREFORE, in consideration of the Developer’s construction of the Park Project, and other good 
and valuable consideration, the sufficiency of which is hereby acknowledged by the Parties, the Parties 
agree as follows: 
 
1. The Developer agrees to prepare and submit to the County, within thirty (30) days after the Effective 

Date (as hereinafter defined in Section 39) of this Agreement, bid documents in conformance with the 
final park design, landscape plan, final civil engineering plan, and the Landscape Architectural 
Specifications Manual that were approved by the County Manager.  The bid documents shall consist 
of instructions to bidders, bid specifications, a bid form, insurance requirements, a final cost estimate, 
a form contract that the Developer will utilize to contract with the successful bidder, and a bidders list 
(including each bidder’s contact information and a summary of each bidder’s qualifications) 
(collectively, the “Bid Documents”).  The PRCR Park Planning Division shall have thirty (30) days 
after receipt of the Bid Documents to review the Bid Documents and provide written comments 
regarding the Bid Documents to the Developer. 
 

2. The Developer shall incorporate the County’s written comments into the Bid Documents and submit 
the revised Bid Documents to the County Manager.  As required by the Site Plan, the Developer shall 
obtain the County Manager’s written approval of the Bid Documents prior to putting construction of 
the Park Project out for bid. 
 

3. Once the County Manager’s written approval of the Bid Documents is provided to the Developer, the 
Developer immediately shall commence a competitive bidding process for construction of the Park 
Project by a general contractor. 
 
a. The Developer agrees to obtain bids from a minimum of three (3) general contractors.  Within 

forty-five (45) days of the County Manager’s approval of the Bid Documents, the Developer shall 
obtain the bids and proposed schedules of values from interested general contractors and deliver 
the bids and schedules of values to PRCR, together with a bid summary sheet. 
 

b. Within thirty (30) days after the date on which the Developer delivers the complete bids and bid 
summary documents to the County Manager, the County Manager may either:  determine that the 
bids are acceptable and instruct the Developer to contract with the lowest responsible and 
responsive bidder; or determine that no bids will be accepted and no contract will be awarded by 
the Developer.  Thereafter, the County can opt to construct the Park Project. 
 

c. If the County opts to construct the Park Project, then upon receipt by the Developer of a written 
notice from the County stating that the County opts to construct the Park Project, the Developer 
shall have no further construction obligations other than those specifically set forth herein or in 
the Site Plan.  The County shall have no further obligations, financial or otherwise regarding the 
construction of the Park Project, to the Developer. 
 

d. If the County opts to construct the Park Project, then the County and its contractors shall have the 
right to use the landscape plan, civil plan, Construction Documents, and the Landscape 
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Architectural Specifications Manual referenced hereinabove, and all other design- and 
construction-related documents developed by, for, or on behalf of any of the Parties with respect 
to the Park Project.  The Developer shall ensure such right of and for the County.  The Developer 
shall cooperate in and facilitate the transfer of any and all such documents to the County, shall 
ensure that the person or firm that prepared the documents for the Developer’s use has agreed that 
the documents may be used by the County and its contractors.  The Developer agrees that the 
copying and delivery of such documents to the County for the County’s use will be without cost 
to the County. 

 
4. If the County Manager instructs the Developer to proceed with awarding a contract to a general 

contractor to construct the Park Project, then the Developer shall enter into a construction contract 
with the approved bidder.  The construction contract is subject to the prior written approval of the 
County Manager before execution of the contract by the Developer and the selected general 
contractor. 
 

5. Within fifteen (15) days after the County Manager approves the construction contract, the County 
Manager shall give the Developer written notice to begin work or cause the work to begin.  The 
Developer shall begin work or cause the selected general contractor to begin work on the Park Project 
not later than fifteen (15) days after the date of the County Manager’s written notice to the Developer 
to begin work. 
 

6. A County Project Officer (hereinafter “Project Officer”), who shall be appointed by the Director of 
PRCR, shall have the authority to inspect and reject the Developer’s or the approved bidder’s 
performance, work and materials provided by the Developer or the approved bidder.  The Project 
Officer’s right of reasonable rejection shall be in addition to the Developer’s rights to reasonably 
reject the selected general contractor’s work and materials. 
 

7. Within thirty (30) days after the date of issuance of the County Manager’s notice to begin work, the 

Developer shall deliver to the County:  the final Schedule of Values for construction of the Park 

Project; and work schedules.  The Schedule of Values and work schedule shall show the order in 
which the work will be performed, with start and completion dates for each task.  The Schedule of 
Values and work schedule shall be subject to the Project Officer’s review and approval, which 
approval or disapproval will be provided by the Project Officer to the Developer not later than 10 days 
from the date of receipt of the Schedule of Values and work schedules by the Project Officer.  The 
Developer shall require the general contractor to submit to the Developer and the Project Officer an 
updated work progress schedule monthly with each request for partial payment, and the Developer 
shall provide a copy of such updated schedule to the County with the Developer’s monthly invoice to 
the County. 
 

8. The Developer shall provide the Project Officer with a copy of each submittal required by the 
construction drawings and specifications or as requested by the Project Officer or his or her designee.  
A copy of each submittal shall be provided by the Developer to the Project Officer within a reasonable 
time after the Developer receives each submittal from the approved bidder.  If the general contractor 
desires to change or substitute any brand name material or product that is specified in the Landscape 
Architectural Specifications Manual dated January 19, 2011, and Construction Documents, dated 
January 19, 2011, then the Developer shall submit a written request to the Project Officer for approval 
of the proposed change or substitution.  The Project Officer will have ten (10) days after receipt of the 
written request to approve or reject the request.  The County will not pay for any substitute materials 
or products purchased by the Developer or the approved bidder that were not authorized by the Project 
Officer prior to the materials’ or products’ purchase. 
 
The Developer shall utilize Studio 39 (if it is available and acceptable to the County) to review and 
approve or reject all submittals to ensure that they meet the specifications of materials and products 
specified in the Manual and the Construction Documents.  The term “submittal”, as used herein, shall 
include fabrications, erection and setting drawings, manufacturers’ standard drawings, schedules, 
descriptive literature, catalogs, brochures, performance and test data, wiring and control diagrams, and 
other descriptive data pertaining to the materials and equipment.  The estimated costs for construction 
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administration and construction observation by Studio 39 will be added to the overall budget and 
schedule of values. 
 

9. The Developer shall ensure that its designated project manager or superintendent is regularly at the 
Park Project site to represent the Developer, and will be available to meet with the Project Officer or 
other County representatives upon request.  The Developer may change designation of its project 
manager or superintendent by written notice to the County Manager and the Project Officer at least 
two (2) days prior to the effective date of such change. 
 

10. All change orders to the general contract or changes or substitutions to the Bid Documents are subject 

to approval by the Project Officer within fifteen (15) days of receipt.  The Developer agrees that it 

may not approve or reject any claims by the approved bidder for an extension in contract time or an 

increase in contract price without the prior written approval of the County Manager; the County 

Manager shall approve or reject any change orders or claims within fifteen (15) days of receipt by the 

County of the change order or claim with complete supporting documentation from the Developer.  In 

the event that the County Manager rejects any submitted change order or claim, including a change 

order or claim that pertains to timeframes or prices, the Developer shall either (1) deny the change 

order or claim, or (2) negotiate modification of the change order or claim to the satisfaction of the 

County Manager and then have the change order or claim resubmitted to the County Manager within 

five (5) days of the date of rejection. 

 

11. The County agrees to make monthly partial payments to the Developer, as required by the Site Plan, 

on the basis of invoices provided to the County by the Developer and approved by the Project Officer, 

reflecting all work performed by the approved bidder during the preceding calendar month.  The final 

approved Schedule of Values shall be used as the basis for preparing the invoices, and each monthly 

payment shall represent the value, proportionate to the amount stated in the approved Schedule of 

Values less the aggregate of previous payments.  A monthly status meeting will be held to review the 

invoices being provided as well as inspect the work to date.  The Project Officer or his or her 

designee will attend each monthly meeting and will either approve or disapprove of the work and 

materials performed or installed to date, and the payment therefore once approved.  The Developer 

shall provide to the Project Officer written meeting minutes not later than ten (10) days of the 

conclusion of each monthly meeting. 
 

12. The Developer agrees that, upon its submission of its monthly invoice for reimbursement to the 

County reflecting work performed, the County shall have thirty (30) days in which to review and pay 

the invoice.  Invoices that include errors or omissions will be returned by the County to the Developer 

for revision and resubmission of a correct and complete invoice to the County.  The thirty (30) day 

review and payment period shall begin upon submission by the Developer of a correct and complete 

invoice as determined by the Project Officer.  If payment is not provided by the County within thirty 

(30) days after the Developer’s submission of a correct and complete invoice, then the Developer 

shall provide notice to the County of the delinquency in payment.  Upon receipt of the Developer’s 

notice of delinquency in payment, the County shall have fifteen (15) days to provide payment.  If 

payment for correct and complete invoice is not made by the County within said fifteen (15) day 

period, then the Developer, after written notice to the County, shall be under no obligation to continue 

construction of the Park Project until payment is made by the County, or the Developer and the 

County come to an alternative resolution that is acceptable to all of them.  The County shall have no 

obligation to remit payment to any entity that works on the Park Project other than PDC. 
 

13. The Parties agree that all warranties and guarantees provided by the Developer and/or the approved 
bidder and any of their subcontractors, including warranties on purchased equipment, shall inure to 
the benefit of both the Developer and the County.  The Developer shall either deliver to the County or 
ensure that its general contractor delivers to the County, prior to the County Manager’s final 
acceptance of the Park Project and its equipment and improvements, all documentation reflecting 
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warranties, guarantees, or other covenants or obligations regarding the condition, usability or 
longevity of any equipment or improvements associated with the Park Project. 
 

14. The Developer shall require and ensure that the approved bidder completes construction of the Park 
Project by the date of the issuance of the Master Certificate of Occupancy for Building B of 
Buckingham Village 1.  Additionally, the historic marker will also be completed and installed prior to 
the date of the issuance of the Master Certificate of Occupancy for Building B, so long as the County 
has completed the write-up and the marker is ready to be manufactured.  Final acceptance of the Park 
Project and its improvements must be jointly approved in writing by the County Manager and the 
Developer, and must be consistent with the landscape plan dated March 12, 2010, the Landscape 
Architectural Specifications Manual dated January 19, 2011, and Construction Documents dated 
January 19, 2011, and all applicable laws and ordinances, and all adopted Arlington County standards.  
Should the County opt to construct the Park project itself, the delivery, completion and acceptance of 
the park will no longer be tied to the any certificate of occupancy or permit related to any phase of the 
Buckingham Village 1 project under the Site Plan 405 which the Developer is responsible for. 
 

15. The Parties agree that the permanent name for the park shall be designated in accordance with the 

Arlington County Policy Naming and Renaming of County Facilities and Parks adopted on July 10, 

1999, or the Arlington County park-naming policy existing as of the date of the filing of a park-name 

application. 
 

16. Pursuant to Site Plan # 405 and a Deed of Covenants to Maintain Park and License for Access 

(“Covenants”) that will be executed in the future, the Developer shall have complete and on-going 

responsibility for maintenance and upkeep of the park and its improvements after completion.  Prior 

to final approval of and acceptance of the Park Project, the Developer shall execute the Covenants 

and deliver to the County all documents required by Site Plan # 405 and the Covenants to be 

delivered prior to final approval and acceptance of the Park Project and its equipment and 

improvements by the County Manager. 

 
17. The Developer shall provide to the County, no later than the date on which the Developer submits 

bids and schedules of values to the County for review, a Certificate of Insurance indicating that the 
Developer or the general contractor has in force the types and amounts of insurance coverage 
described below.  The Developer agrees that it or its general contractor will maintain such insurance 
types and coverage until the final acceptance of the Park Project by the County Manager.  All 
required insurance coverage shall be acquired from insurers authorized to do business in the 
Commonwealth of Virginia and acceptable to the County.  The minimum insurance coverage shall be: 
 
a. Workers’ Compensation - Virginia Statutory Workers Compensation (W/C) coverage, including 

Virginia benefits and employer’s liability with a limit of $1,000,000.  The County will not accept 
W/C coverage issued by the Injured Worker's Insurance Fund, Towson, MD. 
 

b. Commercial General Liability - $1,000,000 combined single limit coverage with $2,000,000 
general aggregate covering all premises and operations of the Developer and PCC, and including 
Personal Injury, Completed Operations, Contractual Liability, Independent Contractors, and 
Products Liability.  The general aggregate limit shall apply to this Agreement.  Evidence of 
Contractual Liability coverage shall be typed on the Certificate of Insurance.  Such coverage may 
be comprised of primary coverage alone or a combination of primary and excess coverage. 
 

c. Builders’ Risk - $800,000 combined single limit coverage. 
 

d. Business Automobile Liability - $1,000,000 Combined Single Limit per occurrence (Owned, non-
owned and hired). 

 
Additional Insured - “The County Board of Arlington County, Virginia, its officers, elected and 
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appointed officials, and employees” shall be named as an additional insured in the Developer's or 
general contractor’s Commercial General Liability policy.  Evidence of the Additional Insured 
endorsement shall be typed on the certificate of insurance, and any such certificate shall reference this 
Agreement. 
 
All insurance types and coverage required by this section also shall be required of the general 
contractor selected by the Developer as a result of the bid process that they will conduct pursuant to 
Site Plan # 405 and this Agreement.  The general contract that the Developer submits to the County 
for pre-approval shall contain the same insurance requirements as this section. 
 
If such endorsement is reasonably available, all insurance policies required herein shall be endorsed 
to include the following provision:  “It is agreed that this policy is not subject to cancellation, non-
renewal, material change, or reduction in coverage until thirty (30) days prior written notice has been 
given to the County Manager of Arlington County, Virginia.”  Therefore, the words “endeavor to” 
and “but failure to mail such notice shall impose no obligation of liability of any kind upon the 
company, its agents or representatives” are to be eliminated from the cancellation provision of 
standard ACORD certificates of insurance. 
 
The Developer and its general contractor assume all risks for direct and indirect damage or injury to 
the property or persons used or employed on or in connection with the Developer’s obligations set 
forth herein, and of all damage or injury to any person or property wherever located, resulting from 
any action, omission, commission or operation pursuant to this Agreement, or in connection in any 
way whatsoever with their obligations. 
 
No acceptance or approval of any insurance by the County shall be construed as relieving or excusing 
the Developer or its general contractor from any liability or obligation imposed upon the Developer or 
its general contractor by this Agreement. 
 
The Developer shall be responsible for the performance of its obligations set forth in the Site Plan and 
this Agreement and every part thereof, and for all materials, tools, equipment, appliances, and 
property of any description used in connection with their obligations.  The Developer shall be as fully 
responsible to the County for the acts and omissions of its general contractor and subcontractors and 
of persons employed by them as it is for acts and omissions of persons directly employed by them. 
 
Notwithstanding any of the above, the Developer or the general contractor may satisfy their 
obligations under this section by means of self insurance for all or any part of the insurance required, 
provided that the alternative coverages are submitted to and acceptable to the County’s Risk Manager. 
 

18. No notice, request, approval, consent, waiver, demand or other communication which may be or is 

required or permitted to be given under this Agreement shall be effective unless the same is in writing 

and hand-delivered, sent by registered or certified mail, return receipt requested, first-class postage 

prepaid, or sent with charges prepaid by a nationally-recognized air courier service, addressed to the 

County or the Developer or PCC at their respective addresses set forth below, or at any other address 

of which any party shall notify the others.  Notice by e-mail will be accepted for meeting notices and 

meeting rescheduling.    All other communications, if delivered by hand, shall be deemed to have 

been given when delivered, or if sent by registered or certified mail, shall be deemed to have been 

given two (2) days after the date of mailing, or if sent by a nationally-recognized air courier service, 

shall be deemed to have been given one (1) business day after the date of deposit of the notice with 

such service.  Any notice required by this Agreement shall be addressed as follows: 
 
If to the County: 
 
Chief, Park Development Division 
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Department of Parks, Recreation and Cultural Resources 
Arlington County, Virginia 
2100 Clarendon Blvd., Ste. 414 
Arlington, VA   22201 

If to the Developer: 
 

Paradigm Development Company 
1415 North Taft Street, Suite 100 
Arlington, Virginia 22201 
Attention:  W. Clarke Ewart  

 
19. The Developer shall provide to the County a complete and properly executed performance bond in the 

amount of $800,000 that ensures satisfactory completion of the Developer’s work required by this 
Agreement and Site Plan # 405.  The performance bond shall be a corporate surety bond issued by a 
surety company authorized to do business in the Commonwealth of Virginia and acceptable to the 
County.  The performance bond shall be renewed annually by the Developer in the amount set forth 
herein until the County Manager makes final acceptance of the Park Project and improvements.  The 
County Manager shall have no obligation to issue the notice to begin work referenced hereinabove 
until the requisite performance bond is provided to the County. 
 
The Developer shall provide to the County a complete and properly executed original payment bond 
in the amount of $800,000 that ensures the payment of all persons and entities who have and fulfill 
contracts for the Developer arising out of Site Plan # 405 and this Agreement.  The payment bond 
shall be a corporate surety bond issued by a surety company authorized to do business in the 
Commonwealth of Virginia and acceptable to the County.  The payment bond shall be renewed 
annually by the Developer in the amount set forth herein until the County makes the final payment to 
the Developer for reimbursement of its costs incurred in fulfilling its obligations set forth in Site Plan 
# 405 and this Agreement. 
 

20. The Developer covenants and agrees that there shall be no use of the Park Project until the Park 
Project is accepted by the County Manager.  The Developer shall ensure that security fencing or an 
equivalent barrier surrounds the Park Project property so that there is no entry to the property by 
unauthorized persons.  The Developer understands and agrees that it has no right or authority to 
permit other persons or entities onto the Park Project property, except for construction or construction 
staging purposes, pursuant to a certain Deed of Temporary Construction Easement referenced in the 
recitals of this Agreement.  The Developer further covenants and agrees that unencumbered title to the 
equipment and other improvements, as described in section 21 below, shall vest in the name of the 
County upon final acceptance of the Park Project by the County Manager.  Such title shall be free of 
liens, encumbrances, financing statements, security interests, or any other limitation upon the 
improvements’ ownership or use. 
 

21. The Developer acknowledges that it has taken steps reasonably necessary to ascertain the nature and 
locations of the work of the Park Project, and that it has investigated and satisfied itself as to the 
general and local conditions and factors which can affect the Park Project or its cost, including, but 
not limited to: 
 

a. Conditions bearing upon transportation, disposal, handling, and storage of materials; 
b. The availability of labor, water, electric power, and roads; 
c. Uncertainties of weather, river stages, tides, or similar physical conditions at the site; 
d. The character of equipment and facilities needed before and during work performance. 

 
The Developer also acknowledges that it has taken steps reasonably necessary to ascertain the 
character, quality, and quantity of surface and subsurface materials or obstacles to be encountered 
insofar as this site is concerned, including all exploratory work done by the County, as well as from 
the drawings and specifications made a part of this Agreement. 
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The locations of existing utilities, including underground utilities, which may affect the Park Project 
are indicated on the drawings or in the specifications insofar as their existence and location were 
known at the time of preparation of the drawings.  However, nothing in these drawings or 
specifications shall be construed as a guarantee that such utilities are in the location indicated or that 
they actually exist, or that other utilities are not within the area of the operations.  The Developer has 
taken steps reasonably necessary to ascertain the existence and location of such utilities. 
 
The County assumes no responsibility for any conclusions or interpretations made by the Developer 
based on the information made available by the County. 
 
When construction crosses highways, railroads, streets, or utilities under the jurisdiction of the 
Commonwealth, the County, or any other public agency, any public utility, or private entity, the 
Developer shall secure written permission where  required from the proper authority before executing 
such construction.  A copy of such written permission must be filed with the Project Officer before 
any work is started. 
 
Any damages to finished surfaces resulting from work performed pursuant to this Agreement shall be 
repaired to the County’s satisfaction. 
 

22. The Developer shall, within seventy-two (72) hours after becoming aware of differing site conditions, 
and before the conditions are disturbed, give a written notice, to the Project Officer, of the conditions 
at the site which differ materially from those indicated in this Agreement and the civil drawings and 
construction documents, or previously unknown physical conditions discovered at the site of an 
unusual nature and which differ materially from those ordinarily expected to be encountered at the 
site. 
 
The Project Officer will investigate the site conditions within seventy-two (72) hours after receiving 
the written notice.  If the conditions materially differ to the extent that an increase or decrease in the 
Developer’s cost for the Park Project, an adjustment may be made pursuant to this clause and this 
Agreement modified in writing accordingly, so long as the County and the Developer mutually agree 
to the modified cost. 
 
No request by the Developer for an adjustment to the Agreement under this clause shall be allowed 
unless the Developer has given the written notice required by this section. 
 
No request by the Developer for an adjustment to the Agreement for differing site conditions shall be 
allowed if made after final payment by the County to the Developer pursuant to this Agreement. 
 

23. The Developer agrees to provide to the County, before the County Manager’s final acceptance of the 
equipment and improvements, a list of all such equipment and improvements, which list shall contain 
the following information and documents: 
 
a. A description of each piece of equipment or improvement, 
b. Each piece of equipment’s or improvement’s model number or other identifier, 
c. The manufacturer’s and supplier’s names and addresses for each piece of equipment and 

improvement, 
d. The date of the purchase of each piece of equipment or improvement by the Developer or the 

general contractor or any of their subcontractors, 
e. For each piece of equipment and improvement, copies of all warranty or guarantee documents; 

and 
f. Other documents and information as may be requested by the Project Officer or the County 

Manager. 
 

24. The Developer shall at all times enforce strict discipline and good order among the workers 
performing pursuant to this Agreement, and shall not employ on the work any person not reasonably 
proficient in the work assigned or to be assigned. 
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25. The Developer covenants, for itself, its employees, contractors, and subcontractors, to save, defend, 
hold harmless and indemnify the County, and all of its elected and appointed officials, officers, 
current and former employees, contractors, agents, departments, agencies, boards, and commissions 
(collectively the “County” for purposes of this section) from and against any and all claims made by 
third parties or by the County for any and all losses, damages, injuries, fines, penalties, costs 
(including reasonable court costs and attorney’s fees), charges, liability, demands or exposure, 
however caused, resulting from, arising out of, or in any way connected with, the Developer’s acts or 
omissions, including the acts or omissions of their employees, general contractor, and 
subcontractor(s), in performance or nonperformance of the work called for by this Agreement.  This 
duty to save, defend, hold harmless and indemnify shall survive the termination of this Agreement.  If, 
after notice by the County, the Developer fails or refuses to fulfill its obligations contained in this 
section, the Developer shall be liable for and shall reimburse the County for any and all expenses, 
including, but not limited to, reasonable attorneys’ fees incurred and any settlements or payments 
made.  The Developer shall pay such expenses upon demand by the County, and failure to do so may 
result in such amounts being withheld from any amounts due to the Developer pursuant to this 
Agreement. 
 

26. The Developer shall not be held responsible for failure to perform the duties and responsibilities 
imposed by this Agreement if such failure is due to fires, riots, rebellions, natural disasters, wars, or 
an act of God beyond the control of the Developer, and outside and beyond the scope of the 
Developer’s then-current disaster plan, that make performance impossible or illegal, unless otherwise 
specified in this Agreement. 
 
The County shall not be held responsible for failure to perform its duties and responsibilities imposed 
by this Agreement if such failure is due to fires, riots, rebellions, natural disasters, wars, or an act of 
God beyond control of the County that make performance impossible or illegal, unless otherwise 
specified in this Agreement. 
 

27. The Developer is an independent contractor, and neither the Developer nor its employees or 
contractors shall, under any circumstances, be considered, or hold themselves out as, employees, 
servants or agents of the County.  The County shall not be liable for any negligence or other 
wrongdoing by the Developer, its employees, servants or agents.  The Parties agree that nothing 
contained in this Agreement shall be deemed or construed as creating a partnership, joint venture, or 
any other legal relationship between the County and the Developer.  The County will not withhold 
payments to the Developer for any federal or state unemployment taxes, federal or state income taxes, 
Social Security tax, or any other amounts for benefits to the Developer.  Furthermore, the County will 
not provide to the Developer any insurance coverage or other benefits, including workers’ 
compensation, normally provided by the County for its employees. 
 

28. The Developer shall not assign, transfer, convey, sublet, or otherwise dispose of any or all of its 
rights, obligations, or interests under this Agreement without the prior written consent of the County. 
 

29. This Agreement shall not be amended except by written amendment mutually executed by persons 
duly authorized to bind the Developer and the County. 
 

30. This Agreement and the work performed pursuant hereto shall be governed in all respects by the laws 
of the Commonwealth of Virginia, and the jurisdiction, forum, and venue for any litigation with 
respect thereto shall be in the Circuit Court of Arlington County, Virginia, and in no other court.  In 
performing their obligations under this Agreement, the Developer shall comply with applicable 
federal, state, and local laws, ordinances, regulations, policies and procedures. 
 

31. The failure of any party to exercise in any respect a right provided for in this Agreement shall not be 
deemed to be a subsequent waiver of the same right or any other right. 
 

32. The Developer is, and shall be, jointly and severally liable and obligated to, at all times, comply with, 
and satisfy, all the requirements of this Agreement and the Site Plan # 405, condition No. 76. 
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33. The County’s execution of this Agreement shall neither constitute nor be deemed to be governmental 
approval for any actions or interest contemplated herein, or for any other governmental approval or 
consent required to be obtained from the County.  Whenever, in this Agreement, the County is 
required to join in, consent, give its or its officers’ or employees’ approval, or otherwise act pursuant 
to this Agreement, it is understood that such obligations are meant to apply to the County acting in its 
capacity as a County and not in its capacity as a governing authority.  Notwithstanding the foregoing, 
nothing in this Agreement shall be construed to waive any of the County’s powers, rights or 
obligations as a governing authority or local governing body, whether or not affecting the Site Plan 
Property, including, but not limited to, its police power, right to grant or deny permits, right to collect 
taxes or fees, or any other power, right or obligation whatsoever. 
 

34. Notwithstanding any other provisions of this Agreement to the contrary, nothing in this Agreement 
nor any action taken by the County pursuant to this Agreement nor any document which arises out of 
this Agreement shall constitute or be construed as a waiver of either the sovereign immunity or 
governmental immunity of the County, or of its elected and appointed officials, officers and 
employees. 
 

35. The Parties mutually agree that no provision of this Agreement shall create in the public, or in any 
person or entity other than those signing this Agreement, their executors, administrators and assigns, 
rights as third-party beneficiaries hereunder, nor shall any provision of this Agreement be deemed to 
authorize any person or entity not a party hereto to maintain any action for personal injury, property 
damage, or breach of contract pursuant to the terms of this Agreement or otherwise.  No party other 
than the Parties shall have any right to enforce this Agreement. 
 

36. Notwithstanding any other term or provision of this Agreement to the contrary, the County shall have 
no obligation to explicitly or implicitly indemnify or hold harmless the Developer or any third party or 
parties, or any other persons or entities whatsoever, from any liability whatsoever regarding this 
Agreement or any act or omission arising out of this Agreement. 
 

37. This Agreement shall not become effective unless and until the County approves this Agreement, and 
this Agreement is accepted on behalf of the County.  If this Agreement is not approved by the County 
and executed by an authorized person, then no liability whatsoever shall accrue to the Parties, and the 
Parties shall have no obligations whatsoever to each other. 
 

38. This Agreement shall constitute, together with Site Plan # 405, Condition 76, the continuing 
obligations of the Developer, and it shall remain in full force and effect until terminated in accordance 
with the terms of the Site Plan and this Agreement; provided, however, that the rights and remedies 
with respect to (i) any breach of any representation and warranty made herein, (ii) the indemnification, 
insurance, and payment provisions herein, and (iii) Site Plan # 405, Condition No. 76, in its entirety 
shall be continuing and shall survive the termination of this Agreement. 
 

39. This Agreement shall be effective on the date when it is last signed by all of the Parties (“the Effective 
Date”).  The term “days”, when used in this Agreement, means calendar days. 
 

40. The recitals set forth on the first and second pages of this Agreement are hereby incorporated by 
reference. 
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THE PARTIES HERETO have agreed to and executed this Construction Agreement: 
 
 
_________________________________________  __________________ 
The County Board of Arlington County, Virginia   Date 
 
By:  Barbara Donnellan, County Manager 
 
 
_________________________________________  __________________ 
Paradigm Development Company     Date 
 
By:  Stanley W. Sloter, President 
 
 
_________________________________________  __________________ 
Buckingham Commons II Associates, LLC    Date 
 
By:  _______________________ (Printed Name) 
 
Title:  ______________________ 
 
 
_________________________________________  __________________ 
Buckingham Parcel D Associates, LLC     Date 
 
By:  _______________________ (Printed Name) 
 
Title:  ______________________ 
 
 
_________________________________________  __________________ 
Buckingham M.I. Apartments, L.P.     Date 
 
By:  _______________________ (Printed Name) 
 
Title:  ______________________ 
 
 
_________________________________________   ____________ 
Buckingham Market Apartments, LLC     Date 
 
By:  ________________________ (Printed Name) 
 
Title:  _______________________ 


