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 ARLINGTON COUNTY, VIRGINIA 
 
 

County Board Agenda Item 
Meeting of November 19, 2011 

 
 
 
 
DATE:  October 20, 2011 
 
SUBJECT:  Approval of a Deed of Restrictive Covenant for Fire Separation on a Portion of 
Glencarlyn Park Abutting the East Side of South Arlington Mill Drive, RPC No. 21-010-001. 
 
C. M. RECOMMENDATION:   
 

1. Approve the attached Deed of Restrictive Covenant for Fire Separation on a portion of 
Glencarlyn Park abutting the east side of South Arlington Mill Drive, RPC No. 21-010-
001, to permit construction of the Arlington Mill Community Center, on Parcel B, 
Arlington Mill, RPC No. 22-001-725 in accordance with approved plans for Columbia 
Pike Form Based Code Use Permit # U-3199-08-2, as amended. 

 
2. Authorize the Real Estate Bureau Chief, or his designee, to execute on behalf of the 

County Board, the Deed of Restrictive Covenant for Fire Separation, and all related 
documents, subject to approval, as to form, by the County Attorney. 

 
ISSUES:  The attached Deed of Restrictive Covenant for Fire Separation (Exhibit A) is required 
by the Chief Building Official of the County’s Inspection Services Division so that the Arlington 
Mill Community Center can be constructed on the County’s Arlington Mill property in 
compliance with the Virginia Uniform Statewide Building Code. There are no outstanding issues 
related to the proposed action. 
 
SUMMARY:  Execution and recordation of the attached Deed of Restrictive Covenant for Fire 
Separation will ensure that the County satisfies and maintains the minimum building setback 
requirements of the Virginia Uniform Statewide Building Code for fire separation distance 
between the County’s Arlington Mill Community Center to be constructed on Parcel B, 
Arlington Mill, and any building that can be constructed on the County’s Glencarlyn Park 
property abutting and across South Arlington Mill Drive from the Community Center. 
 
BACKGROUND:  At its June 2008 meeting, the County Board approved Columbia Pike Form 
Based Code Use Permit No. U-3199-08-2, for the redevelopment of the Arlington Mill property 
through a public/private partnership.  Use Permit No. U-3199-08-2, as originally approved, 
authorized the redevelopment of the Arlington Mill property with a mixed use project, which 
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was to include a six story, mixed use building consisting of an approximately 40,000 square foot 
community center, including a gymnasium, 3,000 square feet of retail space, and 33 residential 
units; and a five story residential building consisting of 159 units, of which 61 units were to be 
affordable housing units funded with Low-Income Housing Tax Credits. In December 2009, the 
County Board approved an amendment to Use Permit U-3199-08-2, to permit the County to 
redevelop and construct the Arlington Mill Community Center on the Arlington Mill property 
independently from the planned residential portion of the approved Use Permit. Subsequently, at 
the County Board’s meeting in February 2011, the Board authorized the resubdivision of the 
Arlington Mill property into separate parcels to facilitate the Phase I construction of the County’s 
Arlington Mill Community Center on one parcel (Parcel B), and the ground lease of a second 
parcel (Parcel A) for construction of the Phase II affordable housing project. At the February 
2011 meeting, the Board also approved an amendment to Use Permit U-3199-08-2, authorizing a 
revised redevelopment of the affordable housing project on Parcel A, consisting of a four-story 
building, form-based code compliant, project to be constructed over a transfer slab that is the 
roof of a two-level underground parking garage.  
 
Due to the location of a portion of the approved Arlington Mill Community Center building on 
Parcel B near the right of way for South Arlington Mill Drive, the narrowness of the dedicated 
right of way in that area (19.5 feet), and the size of openings on the Community Center building 
facing Glencarlyn Park near the South Arlington Mill Drive right of way, the Chief Building 
Official of the County’s Inspection Services Division requires that, before construction of the 
Community Center building, the County execute and record the attached Deed of Restrictive 
Covenant for Fire Separation (Exhibit A). The Deed of Restrictive Covenant for Fire Separation 
will ensure that the County satisfies and maintains the minimum building setback requirements 
of the Virginia Uniform Statewide Building Code for fire separation distance (40.5 feet) from 
any building that can be constructed on the County’s Glencarlyn Park property abutting and 
across South Arlington Mill Drive from such portion of the Arlington Mill Community Center. 
 
DISCUSSION:  Execution and recordation of the attached Deed of Restrictive Covenant for 
Fire Separation will ensure that the County satisfies and maintains the building setback 
requirements of the Virginia Uniform Statewide Building Code for fire separation distance from 
any building that can be constructed on the County’s Glencarlyn Park property abutting and 
across South Arlington Mill Drive from the to be constructed Arlington Mill Community Center 
on Parcel B, Arlington Mill. The County’s Department of Parks, Recreation and Cultural 
Resources reviewed the proposed Deed of Restrictive Covenant for Fire Separation and 
determined that the restrictions imposed by the Deed in the Fire Separation Area are consistent 
with, and will not adversely impact, the County’s current and planned future use of the affected 
portion of Glencarlyn Park.  The use of this portion of Glencarlyn Park is already restricted by its 
location within a Chesapeake Bay Protection Resource Protection Area. Some pertinent 
provisions of the Deed of Restrictive Covenant for Fire Separation are as follows:  

1. The County agrees to not construct any building, as defined in the Virginia Uniform 
Statewide Building Code, in the area designated as “Fire Separation Area”, to achieve required 
building setback for fire separation for the Arlington Mill Community Center.   

2. The Deed will create no further limitation on the County’s use of Glencarlyn Park, nor any 
portion the park.   
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3. The restrictive covenant will terminate, and no longer be of any force or effect, upon the 
earlier to occur of: 

• The removal or destruction of the entire portion of the Community Center which portion 
requires the Fire Separation Area, provided that such portion of the Community Center 
has not been reconstructed, as evidenced by the issuance of a Certificate of Occupancy, 
within five (5) years of the date of such removal or destruction;  

• The modification of the portion of the Community Center which portion requires the Fire 
Separation Area, such that such portion of the modified building no longer require the 
Fire Separation, as evidenced by a certification of the Chief Building Official, Inspection 
Services Division, Arlington County, Virginia; or 

• Amendment of the Virginia Uniform Statewide Building Code and/or other then 
applicable building statutes or codes, so as to no longer require any Fire Separation Area 
for any portion of the Community Center, as evidenced by a certification of the Chief 
Building Official, Inspection Services Division, Arlington County, Virginia. 

 
FISCAL IMPACT:  None. 
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EXHIBIT A 
 

DEED OF RESTRICTIVE COVENANT FOR FIRE SEPARATION 
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RPC #s: 21010001 and 22001725 
 
Return original document to: 
 

Real Estate Bureau Chief 
Department of Environmental Services 
Arlington County Government 
2100 Clarendon Boulevard, Suite 800 
Arlington, Virginia   22201 

 
 

DEED OF RESTRICTIVE COVENANT FOR FIRE SEPARATION  
 
 

THIS DEED OF RESTRICTIVE COVENANT FOR FIRE SEPARATION (the 

“Deed”) is made this _____ day of ____________ 2011, by the COUNTY BOARD OF 

ARLINGTON COUNTY, VIRGINIA, a body corporate and politic, as Grantor, and the 

COUNTY BOARD OF ARLINGTON COUNTY, VIRGINIA, a body corporate and 

politic,  as Grantee. The County, as Grantor and Grantee, is hereinafter referred to as 

“County”. 

RECITALS: 

 WHEREAS, the County is the owner of that certain real property and improvements 

known as Parcel B, Arlington Mill, RPC No. 22001725 (hereinafter referred to as the 

“Benefited Parcel”), which Benefited Parcel was acquired by the County as a portion of the 

property conveyed to Grantee by Special Warranty Deed, dated June 27, 1996, recorded in 

Deed Book 2784 at Page 1541, among the land records of Arlington County, Virginia; and  

 WHEREAS, the County is also the owner of that certain real property and 

improvements known as Glencarlyn Park, RPC No. 21010001, (hereinafter referred to as the 

“Burdened Parcel”); and 

 WHEREAS, the Benefited Parcel and the Burdened Parcel are each located along, 

and each abut, South Arlington Mill Drive on opposite sides of the right of way; and 

WHEREAS, the County intends to construct, on the Benefited Parcel, the County’s 

Arlington Mill Community Center (“Approved Building”); and 
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WHEREAS, in order for the County to satisfy the building setback for fire 

separation (from any building constructed on the Burdened Property) required by the 

Virginia Uniform Statewide Building Code (“VUSBC”) for the construction of Approved, 

consistent with the design plans and Columbia Form Based Code Use Permit # U-3199-

08-2, approved by the County Board of Arlington County, Virginia on June 19, 2008, as 

amended on December 11, 2009, the County has agreed to execute and record this Deed. 

      WITNESSETH: 

THAT FOR AND CONSIDERATION of the sum of Ten Dollars ($10.00), the 

receipt of which is hereby acknowledged, the covenants and agreements of the County set 

forth hereinafter, and other good and valuable consideration, the County, as Grantor and 

Grantee, for itself, and for its respective successors in title and interest as to the Benefited 

Parcel and as to the Burdened Parcel, hereby covenants and agrees as follows: 

1. The County hereby covenants and agrees, to the benefit of the Benefited 

Parcel, and as a burden on the Burdened Parcel, that the County will not 

construct any building, as defined in the VUSBC, on the Burdened Parcel 

within an area 40.5 feet from the surface of the Approved Building across 

South Arlington Mill Drive from the Benefited Parcel.  Such area is designated 

as “Fire Separation Area”, as such area is more particularly shown on a plat 

designated as Exhibit A to this Deed, attached hereto and made a part hereof, 

entitled “Exhibit A Plat Showing Fire Separation Area”, dated October 28, 

2011, prepared by VIKA, Incorporated (the “Plat”), to satisfy the building 

setback for fire separation purposes required by the VUSBC.  

2. Other than as specifically provided herein, this Deed shall create no further 

limitation on the County’s use of any portions of either the Burdened Parcel or 

the Benefited Parcel.  This covenant, and the building restriction on Burdened 

Parcel hereby created, shall apply to, and benefit only, the Benefited Parcel, 

but only as to the existence thereon of the Approved Building. 

3. The Burdened Parcel shall be held, transferred, sold, conveyed, and occupied 
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subject to, and restricted by, this covenant.  By this Deed, the County, as 

Grantor, does hereby declare, covenant, agree and impose upon the Burdened 

Parcel the covenants contained herein, which covenants shall run with the land 

and shall benefit the Benefited Parcel.  The Burdened Parcel is, and shall be 

held, transferred, sold and conveyed subject to the covenants of this Deed, 

which covenant shall be binding upon the Burdened Parcels and owners 

thereof. 

4. The restrictive covenants of his Deed shall become effective upon the 

execution and recordation of this Deed on behalf of the County, and shall 

terminate and no longer be of any force or effect, upon the earlier to occur of: 

A. The removal or destruction of the entire Approved Building, or the portion 

of the Approved Building, which portion requires the Fire Separation Area 

on the Burdened Parcel under the VUSBC,  provided that such portion of 

the Approved Buildings has not been reconstructed, as evidenced by the 

issuance of a Certificate of Occupancy, within five (5) years after the date 

of such removal or destruction;  

B. The modification of the portion of the Approved Building, which portion 

requires the Fire Separation Area on the Burdened Parcel under the 

VUSBC, so that such portion of the modified Approved Building no 

longer requires the Fire Separation Area on the Burdened Parcel for such 

portion of the Approved Buildings, as evidenced by a certification by the 

Chief Building Official, Inspection Services Division, Arlington County, 

Virginia, or any successor County Official authorized to administer the 

VUSBC (“County Building Official”); or 

C.  The VUSBC (and/or other then applicable building statute or code) is 

amended, revised, or readopted, so as to no longer require any Fire 

Separation Area on the Burdened Parcel for such portion of the Approved 

Buildings, or any modified building, as evidenced by a certification of the 

County Building Official.  
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5. Upon the occurrence of any of the events of termination listed in 

subparagraphs 4A, 4B, and 4C above, which event(s) would terminate the 

covenants of this Deed, the County shall record a release of such covenants 

among the land records of Arlington County, Virginia. 

6. The County hereby declares that the agreements and covenants stated in this 

Deed are not covenants personal to the County, but are covenants real, 

running with the land. 

7. This Deed shall not create in any person or entity, other the County and its successors 

in title to the Benefited Parcel, any rights as a third party beneficiary hereunder, or 

authorize any person or entity, other the County and its successors in title to the 

Benefited Parcel, any action to enforce the covenants of this Deed. 

8. This Deed shall be construed, interpreted and applied according to the laws of 

the Commonwealth of Virginia. 

9. The Recitals are hereby incorporated into this Deed. 

WITNESS the following signatures and seals: 

 
[SIGNATURES AND SEALS APPEAR ON THE FOLLOWING PAGES] 
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GRANTOR: 
 
THE COUNTY BOARD OF ARLINGTON 
COUNTY, VIRGINIA  
 
 
By:__________________________(SEAL) 
Name: __________________________ 
Title:   __________________________ 
 

 
COMMONWEALTH OF VIRGINIA, 
COUNTY OF __________________, to wit:   
 

I, the undersigned Notary Public, in and for the jurisdiction aforesaid, do hereby 
certify that _______________________________, whose name is signed to the foregoing 
Agreement on behalf of the County Board of Arlington County, Virginia, appeared 
before me and personally acknowledged the same in my jurisdiction aforesaid. 
 

GIVEN under my hand and seal this ________ day of ____________________, 
2011. 
 

______________________________ 
Notary Public 

 
My Commission expires: _____________________ 
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GRANTEE: 
 
COUNTY BOARD OF ARLINGTON COUNTY, VIRGINIA 
 
Accepted this ______day of _____________, 20___, on behalf of the County Board of 
Arlington County, Virginia, pursuant to a Resolution, of the said Board duly adopted 
on____________________, 2011. 

 
By:  _____________________________________________ 
 For the County Board of Arlington County, Virginia 
 
Name: ___________________________________________ 
Title:   ___________________________________________ 
 
 
COMMONWEALTH OF VIRGINIA 
COUNTY OF ARLINGTON, to-wit: 
 

The foregoing instrument was acknowledged before me by __________ 
____________________, on behalf of THE COUNTY BOARD OF ARLINGTON 
COUNTY, VIRGINIA, a body corporate, this _____ day of _____________, 20_____. 

 
     _______________________________________ 
       Notary Public 
 
My Commission expires:  _______________________ 
 
Notary Registration No:  ________________________ 
 
       
 

APPROVED AS TO FORM: 

 

_____________________________________(Seal) 

COUNTY ATTORNEY 
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