ARLINGTON COUNTY, VIRGINIA

County Board Agenda Item
M eeting of November 19, 2011

DATE: October 20, 2011

SUBJECT: Adopt Repeal of § 11-42.1 and Chapter 49 of the Arlington County Code (Massage
Regulation)

C.M. RECOMMENDATION:

Adopt Repeal of § 11-42.1 and Chapter 49 of the Arlington County Code (Massage
Regulation)

ISSUES: Thisisarequest to adopt ordinances (Attachments 1 and 2) repealing 8§ 11-42.1 and
Chapter 49 of the County Code.

SUMMARY:: Arlington County’s local ordinance related to massage licensing, passed in 1975,
has not been updated to reflect massage licensing changes in the Code of Virginiaand Virginia
Administrative Code that have been made in recent years. Current state law grants authority to
the Virginia Board of Nursing to regulate massage therapy. There is no express authority for the
local permitting of massage technicians in the Code of Virginiaor in Board of Nursing
regulations. County staff recommends repealing 8§ 11-42.1 and Chapter 49 of the Arlington
County Code as advertised on October 25 and November 1, 2011. The repeal is designed to
ensure consistency with state law by eliminating local permitting of massage therapists and
massage technicians, and ceasing the licensing of massage parlors as a unigue business type.
These repeals will not affect state licensing of massage therapists or general business licensing of
massage parlors by the Arlington County Commissioner of the Revenue.

BACK GROUND: Arlington has had local laws regulating massage activities since 1975 as part
of effortsto professionalize massage practitioners and to control prostitution that was taking
place at massage parlors. The current ordinances require massage therapists and massage
technicians to obtain permits from the County before practicing massage in the County, and §
11-42.1 requires massage parlors to obtain unique business licenses from the Arlington County
Commissioner of the Revenue. Massage therapists are trained in underlying principles of
anatomy and physiology by approved schools of massage, and are licensed by the Virginia Board
of Nursing. Massage technicians, in contrast, have no formalized training and under current
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Arlington County ordinances are restricted to performing massage on persons of the same gender
as the respective technician.

Since the 1970s, the practice of massage therapy has changed and expanded greatly, evolving
into an established medically-related practice. In 1997, as aresult of amendments to the Code of
Virginia, the Commonwealth, through the Board of Nursing, began regulating massage therapy.
"Massage therapy" is now defined by the Code of Virginiato mean the treatment of soft tissues
for therapeutic purposes by the application of massage and bodywork techniques based on the
manipulation or application of pressure to the muscular structure or soft tissues of the human
body.

The Code of Virginia now vests sole authority to regulate massage therapists with the Board of
Nursing, and Arlington’s local regulation of massage therapists is superfluous. In addition to
Arlington, Fairfax County, Alexandria, and Loudoun County regulate massage therapists.
County staff is confident that regulation by the Virginia Board of Nursing is sufficient to provide
oversight of massage therapists practicing in Arlington County.

The Code of Virginia and massage-related aspects of the Virginia Administrative Code do not
address massage technicians, and Arlington and L oudoun counties are the only countiesin
Virginiathat issue local permits to massage technicians. The Virginia Board of Nursing does not
recognize or license massage technicians. Thereis no express enabling authority that permits
counties or other localities to license massage technicians.

DISCUSSION: With the evolution of the field of massage therapy, the Commonwealth began
regulating massage therapy in 1997 to establish minimum professional competency across the
state. Education, training and skill development are necessary for the safe practice of massage
therapy. Current Virginialaw requires testing and national certification of massage therapists
who have completed at least 500 hours of training through an approved program, evidence of
continuing education for continued certification, and verification that the individual has not
committed any acts or omissions that would be grounds for disciplinary action or denial of
certification as set forth in 8 54.1-3007 of the Code of Virginiaand 18V AC90-50-90. Statewide
regulation reduces the risk of physical and/or emotional harm to consumers receiving massage
therapy from untrained or undertrained practitioners.

Some of the knowledge and skills required in the practice of massage therapy overlap with those
of other health care occupations most notably Physical Therapy and Chiropractic Medicine. The
County does not require local licensure of practitioners in these fields in the County. Rather, the
County accepts the State’s licensing of such practitioners. Ceasing local licensure of massage
therapists would ensure the least governmental restriction possible while continuing to provide
for the public’s protection.

The Commissioner of the Revenue is expected to continue to license the businesses of massage
therapists, although with the repeal of § 11-42.1 they will be treated as general businesses rather
than a specific unique type of business. Notwithstanding the repeal of Chapter 49, the Police
Department and other law enforcement officers will continue to enforce all applicable laws and



regulations and prosecute illegal activities, without interfering with state-licensed massage
therapists.

The proposed repeal of § 11-42.1 and Chapter 49 of the County Code was advertised on October
25 and November 1, 2011. The advertisement of the proposed repeal was considered and
approved by the County Board on October 15, 2011. As part of outreach efforts, County staff
sent lettersto all currently licensed massage therapists, massage technicians and licensed
massage establishments regarding the proposed repeal.

FISCAL IMPACT: Revenue loss from ceasing to issue permits to massage therapists and
massage technicians will be nominal. Approximately 75 permits are issued annually at $50 per
permit, for atotal of $3,750 in revenue.



AN ORDINANCE TO REPEAL § 11-42.1 OF THE CODE OF ARLINGTON COUNTY, VIRGINIA,
CONCERNING THE LICENSING OF MASSAGE PARLORS, TO TAKE EFFECT UPON ENACTMENT.

l. BE IT ORDAINED that Chapter 11, Article I, Section 42.1, of the Arlington County Code is
repealed in its entirety:

Chapter 11
LICENSES

ARTICLE II. SPECIAL TAX PROVISIONS
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1. The remaining sections and subsections of Chapter 11 of the Code of Arlington not amended
hereby shall remain in effect as previously enacted.



AN ORDINANCE TO REPEAL CHAPTER 49 (MASSAGE REGULATION) OF THE CODE OF
ARLINGTON COUNTY, VIRGINIA, CONCERNING THE REGULATION OF MASSAGE THERAPY, AND

THE PERMITTING OF MASSAGE THERAPISTS AND MASSAGE TECHNICIANS, TO TAKE EFFECT
UPON ENACTMENT.

. BE IT ORDAINED that Chapter 49, of the Arlington County Code is repealed in its entirety:

Chapter49

MASSAGE-REGULATION
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From: John R. Porter [mailto:jrporterms@gmail.com]
Sent: Sunday, November 06, 2011 7:54 AM

To: Environmental Health

Subject: Repeal of Arlington County Massage Regulations

| whole-heartedly endorse the repeal of the Arlington County massage regulation.

| have been a nationally-certified massage therapist for 10 years, and have had to go through the
onerous and redundant process of county certification several times. | see no benefit to myself or
to my clients from this process.

Regards,

John R. Porter

3835 9th St. N, #806E
Arlington, VA 22203
(703) 585-3228
JRPorterMS@gmail.com
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From: Lauren Muser Cates [mailto:lauren@lighthold.org]
Sent: Monday, November 07, 2011 11:55 PM

To: Environmental Health

Subject: Thank you

To Whom It May Concern:

My name is Lauren Cates. | have been a practicing massage therapist in Arlington for almost 7
years. In addition, I manage a program wherein massage therapists have the opportunity to work
providing massage therapy at two area hospitals.

| am encouraged and delighted at the mere proposition of the repeal of Chapter 49. The repeal
will go a long way toward not only simplifying my own professional life, but also toward
sending a clear message to the community that massage is, in fact, a legitimate medical-type
intervention.

Thank you for helping us bring massage therapy into the 21st century.

sincerely,
Lauren Cates
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From: Anne [mailto:mrsbellycheck@yahoo.com]
Sent: Wednesday, November 09, 2011 9:53 AM
To: Environmental Health
Subject: massage permit

Glad to hear the Arlington permit is going away. It treats professional massage therapists like
criminals. Having my fingerprints taken year after year, FBI background checks and so many
months to process the permits left me feeling like Arlington did not want me working for health
in their county. Plus, all those requirements didn't prove that | was a legitimate therapist anyway.

| stopped practicing massage in Arlington after almost a decade since | was sick and tired of the
permit. | personally know 7 therapists who did the same.

Thank you for recognizing the Virginia Board of Nursing and National Certification Board are
capable of deeming someone a professional Massage Therapist. They are more qualified than a
public health department in this matter. I apologize for the negative tone to this e-mail but this
has deeply affected my livelihood for a long time.
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